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Executive Summary

HE HOUSE SELECT COMMITTEE ON VENDOR CONTRACTING initiated legidation in

1998 to study current state socid service contracting practices after concerns were raised about
misuse of funds by nonprafit entities. The legidation directed the Office of Financid Management
(OFM) to convene the nine-member Task Force on Agency Vendor Contracting Practices
comprised of two members representing contractors, two members with work experience as sate
employees, and the remaining members knowledgeable and experienced with state agency contract
practices.

Formal review by federal and state auditors had revedled some problems with contractors receiving
improper payment, including duplicate payment for the same services. Other problems identified
were reimbursement for unalowable codts, failure of contract oversight and monitoring methods to
detect problemsin atimely manner, and weeknessesin systems for providing effective guidance to
contractors. The Task Force was to examine these problems and identify ways to improve
statewide practices relating to client socia services contracts and provide better accountability of
public funds.

The Task Force began forma monthly meetings on August 12, 1998 and met throughout the year
until itsfinal meeting on October 12, 1999. It reviewed current state socia service contracting
practices, researched contracting practices in other statesincluding Texas, conducted surveys, held
focus groups, and solicited input one-on-one from state contractors, agency staff, and other
stakeholders who have hands-on experience with state contracts. Several work groups comprised of
date and local government staff, certified public accounts and nonprofit contractors were formed to
andyze specific topics and to advise the Task Force in development of the recommendations. The
Task Force focused its work on the issues and problems deemed mogt critical. 1ts objective wasto
offer workable, practica solutions that would reduce or prevent future problems.

The foundation for the Task Force' s work was based on severa core values:

» Recognizing that Sate agencies and contractors are doing some things well, and that many, if
not most, contractors are meeting state contract expectations and standards.

» Maintaining a balanced perspective that encompasses the need for ensuring high qudity service
delivery, achieving results, and demongtrating accountability for critical adminigtrative and
financid management requirements.

» Focusing on redigtic solutions that take into account state fiscal congtraints.
Streamlining processes where practical.

Y

» Ensuring flexibility, acknowledging that a one-gze-fit-all solution would not be workable for
the magnitude and diversity of state socia service programs.



The Task Force reviewed the troublesome cases that provided the impetus for the work of the
House Sdlect Committee and the Task Force. The Task Force andyzed the risks involved with
socid service contracting, the current contracting practices of various state agencies, and the
concern for public accountability for the billions of dollars of public funds being spent for such
sarvices. Based on the group’ s review and andlysis and the group’ s core values, the Task Force
developed the following Key Findings and Recommendations.

Key Findings

The Task Force identified the following findings as aresult of its review:

Thereisaneed to improve selection methodsin award of socid service contracts. There
sometimesisalack of adequate analysis of contractor past performance and other relevant
factors to ensure award of contracts to capable, responsible contractors.

Socid service contracts often lack adequate accountability expectationsin their Satements of
work including effective measures of accountability, quality and performance.

State agencies are often not aware of al funding sources used by the contractor to ddiver socid
sarvices. This prevents aclear understanding of who is paying for what and leads to financid
compliance problems.

State agencies generaly are not provided adequate resources for effective contract management
and monitoring. More priority needs to be given to the development of adequate systems and
resources. Contract management and monitoring of socia service contracts should be based on
risk assessment criteria

Monitoring efforts are generaly not adequately coordinated within and among agencies, thereby
depriving gaff of opportunities to detect duplication of services and to implement monitoring
efficdencies

Based on case studies andyzed, the quality of audits of nonprofits is not adequate to detect and

prevent federd and state financia compliance problems, particularly when multiple funding
sources are involved.

The state does not have guiddines for socid service contract adminigtration. Thisresultsin
inconsistent contract management and monitoring and confusion for contractors.

The dtate lacks adequate training and other resource materids for staff on how to effectively
administer and monitor socia service contracts.

Initid communication of contract requirements and expectations to nonprofit contractorsis not
aways adequate to prevent misunderstandings and ensure that requirements are fully met.

The state does not dways approach its contracting relationship with its contractors as a
coordinated effort to provide quality servicesto its clients. Communication between the state
agencies and contractors needs to be further developed.



Recommendations

To address these issues, the Task Force recommends the following initiatives:

1. Provide Resourcesfor State Agencies— The state should provide guidelines on contract
adminidration of socid sarvices. The guiddines should be issued through the Office of
Financid Management (OFM) and include such topics as: methods of contractor salection,
types of contract provisons, effective contract management and monitoring, explanation of
contract cost and financid provisons and types of audits and requirements related to them.
State subject matter experts, with OFM’ s coordination, should provide training to state agencies
on these guiddines. Other resources should aso be developed to supplement the training and
be made available through multiple media, including the internet. Draft Contract
Adminigration Guiddines For Socid Service Contracts prepared by the Task Force are attached

as Appendix B.

2. Authorize Risk-Based Auditing — The Legidature should repea Chapter 232, Laws of 1998
(ESSHB 2881), which requires audits by the State Auditor’ s Office of nongovernmenta entities
with state contracts. The Task Force carefully consdered the fisca impact and benefits of this
legidation and strongly believesthat an dternative gpproach is preferable.

The dternative approach fixes responshbility for audits of nonprofit and for-profit entities
delivering state-funded socia services with agency program officids. Recognizing the
magnitude and diversity of Sate programs, imposing a one-sze-fits-adl audit requirement on
nonprofit and for-profit entities is not workable or cost effective. Program officids should be
responsible for assessng risk and imposing audit requirements if needed to achieve
accountability for the use of public funds. The cogt of any audit that isimposed should be borne
by the program.

State law and the Office of Financid Management’ s State Adminigtrative and Accounting
Manud provide adequate legd structure for the handling of public funds by state officids. Asa
check and balance, state programs are subject to audit by the State Auditor on a cyclica bass.

3. Offer Resourcesto Contractors — The state should offer through OFM training to socid
service contractors to inform them of state agency contracting requirements. Curriculum
development should be contracted out and findized in collaboration with Sate agency staff, and
the training provided by a consultant or other gppropriate entity. A resource guide based on the
training curriculum should also be available to contractors in multiple media format.

Agencies should give consstent assistance to socid service contractors to prevent or remedy
contract compliance issues. Part of this assistance should include opportunities for contractor
feedback and input.

4. Improve State Agency Coordination -  An interagency qudity improvement team should be
formed among key state agencies to develop methods to improve coordination of contract
monitoring and management of socid sarvice contracts. The team should focus initidly on
gpecific issues related to contractors with multiple state contracts. Once this has been
addressed, the team should address other quality improvement initiatives suggested by socid
service contractors. These include, but are not limited to, more effective and consstent
information on contracting opportunities, uniform requests for qudifications and proposals,
uniform contract documents, consstent rating criteria, improved timeliness of contract



execution and payments, standardized reporting requirements, and coordinated interagency
contract monitoring and auditing.

A central contract database should be crested to consolidate contract information from agencies
exising databases. The database should contain information on the results of contract
monitoring, contractor performance, and audits. OFM would be responsible for the
development and maintenance of the system.

The Task Force believes these recommendations will help improve state socid service contracting
practicesin severa ways.

v [JResource materias and training tools will be available to Sate Saff and socid service
contractors to increase their contracting expertise and reduce the potentia for serious
contracting problems.

v [JContract adminigtration quaity will be improved as contracts clearly define accountability
expectations and as agencies become aware of al funding sources used by the contractor prior
to entering into the contract.

v [JRisk-basad contract management, monitoring, and audit will give greater attention to higher risk
areas and result in more effective use of state resources.

v [JCoordinated monitoring and information sharing among state agencies will dlow state and
contractor resources to be used more efficiently, cut costs, and enable state agencies to more
readily detect and address potentid problems.

v [IMore streamlined and predictable contracting processes among state agencies will Sgnificantly
benefit socid service contractors ddlivering services for the Sate.

v [IGrester accountability for public funds can be achieved.
Costs

Contracting for socid servicesis an effective means of providing servicesto state agency clients.
Socia service contracting, however, does come with risks and codts. Effective contract
management and monitoring require careful oversight by trained Sate agency staff. Systems need
to be in place that can help state Saff effectively manage these responsibilities. State agencies need
to coordinate their monitoring when contractors are usng multiple funding sources to ddiver a
package of services. Asdemondrated by the audit of the Washington State Migrant Council,
monitoring that focuses on asingle funding stream may fail to detect compliance issues that can
only be effectively examined by looking a the entire funding picture. Contractors need to
understand state contract compliance requirements.

It isadifficult and complex process to quantify the fisca impact of the Task Force's
recommendations. The perceived costs must be balanced againgt benefits that include such
intangible factors as regaining public trust in government, reducing questioned audit costs, and
minimizing litigation. Also, information regarding state lossesis limited and, in some cases, il
undetermined as audit findings are being challenged and resolved.



Risks and Liabilities

One method of analyzing the potentid risks to the state isto look at the state’ sfinancid
respongbilities, amount of federd and state funds spent in the last biennium on contracted socid
sarvices, and losses the state has incurred.

Under federd law, the date is held to a high degree of accountability for dl the federa funds
the Sate spends. The state must comply with a multitude of laws, regulations and other
compliance requirements. Any discovered unauthorized use of federa funds must be
reimbursed to the federa government within alimited period of time. If a contractor is
reimbursed for undlowable cogts the state must pay these costs back to the federd funding
source and then try to collect the funds from the contractor.

By date law, state agencies are responsible for maintaining a system of interna controls and
internd audits that will safeguard its assets, check the accuracy and reliability of its
expenditures, promote operational efficiency, and encourage adherence to prescribed
manageria policies and procedures. State agencies are responsible for ensuring that funds spent
for contracted socia services are properly spent and that quality services were provided.

Over $8 hillion was spent for contracted socid and medica services during the 1997-1999
biennium. Thisamount has grown by over 144 percent during the past decade, and it is
reasonable to assume that the trend toward increased contracting will continue.

Audits of the Washington State Migrant Council found that the Migrant Council had received at
least $6.7 million in excess funds from dtate and federd sources. The actua amount that will be
charged to the state has yet to be determined. Other recent audits have dso had findings of
unauthorized costs. In the case of Touchstones, the overpayment debt to the state of $93,000
was written off in 1998. Even using an estimated risk factor of one-half of one percent of the $3
billion spent, the risk per biennium could be $40 million.

State agencies oversee the spending of billions of dollars each year for contracted socia services.
Some of the funds are federal and some are state. However, in both Situations the State agencies are
held to a high degree of accountability for those funds. Recent well-publicized cases reflect the
losses the state has incurred.

Benefits

There are many benefits to be gained by adopting the recommendations of the Task Force, but they
are difficult to quantify. Some potentid benefits are:

The prevention or reduction of actud state losses incurred by overpayments, lega expenses,
collection expenses and state staff time. Unfortunately, these types of expenses are nearly
impaossible to quantify.

Public perception of state government will be improved as state government adopts sound
business practices that would prevent or reduce the number of well-publicized cases.
Contractor relations would be improved and service ddivery for the clients would be more
efficient.

Potentia contract problems would be resolved early in the contracting process, thereby
mitigating the potential losses.



It is evident that the contract management, monitoring and auditing practices of state agencies need
to be srengthened. Therisksto the Sate are very high, both financially and from the perspective of
public sentiment towards state government.

The Task Force put forth agood faith effort to provide annud estimated cost impact information for
implementation of the recommendations. The balancing of benefits versus additiond coststo the
agencies has been a difficult task. A number of agenciesindicated that the recommendations could
be implemented within existing resources. Other agencies were able to identify specific additiond
cods Unfortunately, not al the information from al the agencies will be avallable until the middle

of November. The Task Force, rather than submitting incomplete informetion in this report, will
provide a comprehensive cost benefit andysis as a supplemental document by December 1, 1999.



CHAPTER 1
Introduction: Context of the Task Force’s Work

The legidlature finds that the practice of engaging nonprofit entities to provide
social services by use of fee-for-services and/or client services contracts has
become necessary to effective state agency operations. The legidature further finds
that there is a need to fundamentally examine how state contracts of thistype are
managed. Thus, the legislature intends that a comprehensive study take place that
will identify methods for improving statewide practices relating to fee-for-service
and client services contracts.

Chapter 231, Laws of 1998
(Engrossed Second Substitute House Bill 2880)

ASHINGTON STATE, LIKE OTHER STATES, contracts with many nonprofit

organizations, loca and tribal governments, and private for-profit entities to provide awide
range of socid servicesto state resdents. During the 1997-99 biennium, the Sate of Washington
spent over $8 hillion to provide socid and medicd services through client service contracts with
public and private organizations. The amount paid to providers for such services has grown by over
144 percent during the past decade; by comparison, the state’ stota operating budget expenditures
have grown 45 percent during the same time period.

On any given day, socid service contractors working on behdf of state agencieswill:

Help dderly citizens and individuas with disabilities continue living a home by providing
assstance with household chores and persond care, ddivering “meas on wheds” or providing
transportation to doctor’ s gppointments.

Provide emergency housing, food, or utility payment assistance to families dedling with a short-
term crisis.

Assist Workfirst participants and low-income job seekers to acquire basic literacy, job, and life
skills needed to secure and retain family-wage employment.

Contribute to the menta, physicd, and emotiona development of pre-school age children
through early childhood education, hedth, nutrition, and child care services.

Enable low-income people with substance abuse problems to overcome their addiction through
intengve residentid or outpatient services.

Offer hedlth education, prevention, and early detection servicesto address potentia hedlth
issues for individuas who lack insurance.

Provide a safe place to live and grow for children when serious and chronic problems prevent
them from remaining with their families



Aid individuas with limited English language skills in usng governmentd sarvices by
providing an interpreter.

Support the rehailitation and community re-entry of juvenile offenders with comprehensive
sarvices offered in secure, group home facilities.

These are just afew examples of contracted socid service activities that demondirate the significant
role played by nonprofit, for-profit and locad government entities to help the State meset its
objectives.

Contracting is the preferred method of ddlivery for certain programs and socid servicesfor a
variety of reasons. In anumber of cases, particularly with federdly funded programs, the Sateis
used as a vehicle to pass through funds for community-based services. Where the state has
discretion, decisons to contract are driven by preferencesfor:

Providing locally based service ddlivery that

“F han in funding an rvi
i< dose to the diart. ew changes in funding and service

delivery over the past 50 years have
Encouraging and supporting partnerships had as profound an effect on both the
between the state and community. public and private, not-for-profit social
service sectors as has purchase of

Pooling and leveraging resources. service contracting.”

Achieving gregter efficiency and cost

; — Peter M. Kettner and Lawrence L. Martin
effectiveness “Purchase of Service at 20: Are We Using It Well,”
Limiting growth in State governmett. Public Welfare, 1994

Maintaining flexibility to expand, reduce or redirect services.

Nationa studies suggest that contracting has become the maor mode of state socid service
delivery. Datafrom Washington State agencies support this perspective; for example, the
Department of Socia and Health Services indicates that over 50 percent of its biennid budget is
used to pay providersfor services to department clients. And with the continuing interest in
privatization by government at al levels, it is reasonable to assume the trend toward increased
contracting will continue.

Concerns Give Rise to Task Force

In 1997, the Washington State L egidature, darmed by reports of misuse of state funds by some
state-funded nonprofit agencies, established the House Select Committee on Vendor Contracting to
review the adequacy of laws and policies of the state that govern vendor contracting and the
performance of vendor services. The seven-member committee held a series of hearingsto gain a
better understanding of state socid service contracting practices and reviewed findings from the
State Auditor’s Office which indicated that, in severa ingtances, contractors had received improper
payments.



Asaresault of its examination, the House Sdect Committee initiated legidation to give the State
Auditor’ s Office the authority to conduct audits of contractors receiving state funds, and to establish
the Task Force on Agency Vendor Contracting Practices to further assess and provide
recommendations to strengthen socia service contracting practices. The Task Force was charged
with consdering a series of questions related to contracting and to report its findings to the
legidature and director of the Office of Financial Management by November 1, 1999. (NOTE:
Theterm “vendor” in the title of the task force generdly means “contractor,” rather than the
definition of vendor as used by the federd government. Refer to the Glossary.)

Summary of Troublesome Cases

Severd well-reported cases provided the impetus for the work of the House Select Committee and
Task Force on Agency Vendor Contracting Practices. In each instance, formd review reveded
problems with duplicate billings, rembursement of costs not alowed by contract terms, failure of
oversght methods to detect problemsin atimely way, and weaknesses in systems for providing
effective guidance to contractors. A brief summary of severa specific casesis provided below to
illustrate some of the socia service contract issues that have surfaced in recent years.

Touchstones: In 1995, the State Auditor’s Office (SAO) initiated an examination under the
Whistleblower Act of state and other governmenta contracts with Touchstones, a private
nonprofit agency based in Sedttle. The SAO found that DSHS had reimbursed Touchstones for
costs that were unallowable because the same costs had been double or triple billed to other
funding sources. Reimbursement had aso been provided for unalowable persona expenses of
two Touchstones managers. Due to the inadequacy of financial records, the SAO was unable to
determine the extent to which the state may have reimbursed Touchstones for unadlowable

cods. The SAO investigation aso found that Touchstones had been adminigtratively dissolved
by the Secretary of State's Officein 1992 due to its failure to meet annual reporting and license
renewa requirements. Touchstones eventualy ceased operation and, following unsuccessful
efforts to recover funds paid to Touchstones, its sate debt of $93,000 was written off in 1998.

Y akima Housing Foundation: At the request of the City of Y akima and the State House of
Representatives, the State Auditor’ s Office completed an agreed- upon procedures review of the
Y akima Housing Foundation in 1997. The review began following the preliminary report of a
private audit that identified severa financid problems. The SAO reported severa instances
where the Foundation had billed the city for undlowable costs due to duplicate billings, charges
for unauthorized generd adminidrative expenses, activities that did not meet grant criteria, and
cogisin excess of supporting invoices. The report aso suggested that monitoring practices had
not been adequate to detect financial and management problems present at the Foundation. The
Y akima Housing Foundation ceased operation in 1997.

Washington State Migrant Council: Following areport by the Y akima Herald- Republic
indicating that the Council had generated significant surplus fundsin its early childhood and
child care programs, the Superintendent of Public Ingtruction’s Office and State Auditor’s
Office conducted audits of the Migrant Council. The audits found that the Migrant Council hed
received a least $6.7 million in excess funds from state and federd sources used to support
these services. A separate federd review by the U. S. Department of Health and Human
Servicesis due to be completed shortly. The State reports also indicated the need to improve



various Council financia management practices, and addressed weaknesses in contract
oversght and coordination between state and federd funders.

Experience in Other States

In establishing the Task Force, Washington joined a number of states that have taken stepsto
address percelved weaknesses in their socia service contracting systems. Research on the efforts of
other states found issues similar to those identified by the House Sdlect Committee.

M assachusetts: In 1987, the state of Massachusetts began a contracting practices reform
initiative. Responding to alegidative mandate to “implement a consstent, efficient and
accountable system for agencies of the Commonwealth which contract for socia and
rehabilitative services,” the state created an Office of Purchased Services to develop uniform
regulations, policies and procedures, establish auniform financid reporting system; and
improve its service pricing practices. Continuing efforts during the past ten years have
focused on increasing the effectiveness of contract oversght through monitoring; improving
the private audit system; and moving to performance contracting. The Office of Purchased
Services provides ongoing coordination and technical assistance support.

Colorado, Maryland, Michigan:
Recognizing that wesk contract oversight
gems, in part, from alack of training and
adequate staff killsin contract
adminigtration, the states of Colorado,
Maryland, and Michigan have sought to
drengthen their contracting systems by
focusing on increasing the skills of dae
saff responsible for contract
adminigration. In Colorado, this has Social Service Privatization
included the development of a contract United States General Accounting Office, 1997

“Successful contracting requires
devoting adequate attention and
resources to contract development and
monitoring . . . In this and previous
reviews of privatization efforts, we found
that monitoring contractors’
performance was the weakest link in the
privatization process.”

management guide and training for
over 1,000 state staff. An Interagency Contract Improvement Team provides ongoing advice
and assistance via a quarterly newdetter and other support resources.

Florida: Following a series of problems with state human services contractors, the state of
Florida adopted legidation in 1998 to create designated contract management units and
increase the number of staff available to develop and oversee contracting for the Department
of Children and Families. The legidation aso made sgnificant changes to procurement rules
gpplicable to the department. Separate legidation was aso passed establishing a state single
audit act.

Texas. The dae of Texasis continuing its efforts to improve the contracting practices of
hedlth and human service agencies in response to acritica review from the State Auditor’s
Office. Legidation recently sent to the Governor for action isintended to Strengthen the role
of the gtate’' s Hedlth and Human Services Commission to guide and coordinate the contract
adminigtration practices of the state’ s various socia services agencies. Actions mandated
include a single risk analysi's procedure, a contract management handbook to establish
congstent contracting policies and practices, and a central contract management database.

10



The Work of the Task Force

The Task Force on Agency Vendor Contracting Practices was organized in July 1998 with the
gppointment of nine members representing state agencies, local governments, and nonprofit
contractors. All members have extensive knowledge and experience with state agency contracting
practices. Its mission has been to undertake a thorough review of state contract administration
systems, and to address the questions raised in Chapter 231, Laws of 1998 (E2SHB 2880) with
detailed, practica, and well-reasoned recommendeations.

The Task Force’s Responsibilities Under Law

In Section 4, Chapter 231, Laws of 1998, the state Legidature outlines the responsibilities of the
Task Force. The complete legidation isincluded as Appendix A of thisreport.

The Task Force was directed to review and propose legidative and administrative recommendations
on the following issues:

Adequacy of chapter 39.29 RCW in governing agency contract management and specificaly the
appropriateness of the exemptionsin RCW 39.29.040 (4) and (6).

Process improvements that provide adequate contract oversight and provide accountability for
taxpayer moneys.

Audits of nonprofit organizations as authorized under RCW 43.88.570.

Appropriateness or necessity of uniform contract guiddines, as exemplified by those adopted in
other states.

Adequacy of current contract requirements and practices for contract management, monitoring,
and auditing.

The Task Force was authorized to use a cost- benefit analysisin preparing its recommendations.

The Approach Taken by the Task Force

Asthe Task Force began itswork, it was mindful of the charge given to it by the Legidature.

While the scope of its responsbilities was broad, the Task Force was encouraged by legidators to
be flexible and concentrate its efforts on the issues and problems deemed most critical. Most
importantly, the Task Force embraced the centra intent of the Legidature: to develop workable,
practica solutions that would reduce and prevent future problems. The Task Force aso recognized
that agencies may be subject to federal funding rules and/or to specific state statutes that would
mandate specific contracting practices.

The Task Force surveyed state agencies responsible for socid service contracting to develop a
profile of current contracting practices. Research was conducted to examine what other states have
done to strengthen socid service contracting practices. Obtaining the perspective of nonprofit
contractors was akey objective. A survey of contractors and a series of focus group discussions
with nonprofit representatives were completed to identify significant issues.
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Based oniitsinitid assessment, the Task Force formed four work groupsto help develop its
recommendations in the following arees.
Contract administration guidelines.

Training and technica assstance.
Coordination.
Audit.

Aswith the Task Force membership, recruitment of work group members was designed to achieve
diverse participation and representation from stakeholders actively involved in the sate’ s contracted
socid service delivery system. A Task Force member chaired each work group.

Severd core values provided the foundation for the Task Force' s work:

Recognizing thet state agencies and contractors are doing some things well, and many, if not
most, contractors are meeting state contract expectations and standards.

Maintaining a balanced perspective that encompasses the need for ensuring high quality service
delivery, achieving results and demongtrating accountability for critica adminidrative and
financid management requirements.

Focusing on redidtic solutions that take into account ate fisca congraints.

Streamlining processes where practica.

Ensuring flexibility, acknowledging that a one-gze-fits-al solution would not be workable for
the magnitude and diversity of state socia service programs.

Based on these principles, the Task Force has developed severa recommendations for improving
dtate socid service contracting practices.

The Task Force focused on practical, workable, easy to implement and cost efficient
recommendations with an emphasis on preventing problems. The Task Force discussed the issues of
remedies and/or sanctions and deferred making any forma recommendationsinthisarea. A copy
of the Issue Paper on whether the Task Force should recommend contract legal remedies and/or
sanctionsisincluded in Appendix D of this report.
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CHAPTER 2
Key Issues Facing Social Service Contracting

N THE COURSE OF ITSEXAMINATION, the Task Force reviewed the work of the House

Sdect Committee, consulted with practitioners familiar with the contract administration system,
and considered the results of research conducted by staff. Drawing on these resources, and the
practical experience of its own members, the Task Force developed the following assessment of
critical issues and chalenges affecting socid service contracting.

Contractor Selection and Contracting

“ Sate respondents also readily admit that the performance standards being used in
their contracting processes are often poorly developed, weak or ill conceived.”

Deborah A. Auger
“Privatization, Contracting and the States: Lessons from State Government Experience,”
Public Productivity and Management Review, 1999

Finding #1: There is a need to improve selection methods in award of social service
contracts. There sometimes is a lack of adequate analysis of contractor past
performance and other relevant factors to ensure award of contracts to capable,
responsible contractors.

The Task Force does not believe that client service and fee-for-service contracts should be made
subject to procurement requirements now applied to persona service contracts under Chapter 39.29
RCW. Use of acompetitive procurement process for services needed by the state is, in many
instances, a key mechanism to ensure that the state receives the best vaue for those services.
However, the complex, diverse, and often emergent needs of the state’s social service clients
require greater flexibility in award methods. A comptitive process, while the preferred gpproach
in generd, should not be required as the only procurement mechanism to usein seecting socid
service contractors. Expedited action may be required to prevent a client from experiencing acriss
gtuaion. In someingances, either due to specidized needs or geographica location, few
contractors may be available to the state agency to serve clients’ needs. Mesting the diverse needs
of an often fragile client population isavadly different contracting environment than exists for

other types of services the State purchases.

The Task Force concluded that the current legidative policy that exempts client service contracts
from procurement and filing requirementsis gppropriate. Changing current law would not add
vaue. Rather, the Task Force has recommended other gpproaches in this report to improve the
date' s contracting methods for socia services.
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What isimportant to ensure is that Sate agencies use procurement methods that are open, fair,
thorough, and objective and result in award of contracts to contractors that are reponsible and well
quaified to meet state service objectives and that will comply with contract requirements.

Agencies should continue their efforts to improve selection practices, including considering past
performance as akey criteriain the award decison. Readily available information on the track
record of, and any unresolved problems with, individua contractors would be a ussful tool to aid
agency decison making.

As part of its contract monitoring improvement initiative, the Department of Social and Hedlth
Services (DSHS) isdeveloping acentra contract database that will include information, such as
monitoring and audit findings, which will assgt in future contracting decisons. Idedly, such
information would be compiled and avalable to dl agencies. DSHS has dso used afinancid
assessment that eva uates the structure and financid stability of prospective contractors.

Socia service contractors when surveyed offered additional suggestions to strengthen current
procurement methods such as:

Disseminating information on contracting opportunities more widedly.
Standardizing gpplication requirements.
Ensuring consstent application of proposa review and sdlection criteria

Conducting selection processes in atimely fashion and reducing delays between contractor
selection and contract dart.

Finding #2: Social service contracts often lack adequate accountability expectations
in their statements of work including effective measures of accountability, quality,
and performance.

“ Sate managers need to keep in mind that the transfer of responsibilities for service
implementation from government to for-profit or nonprofit providers does not lessen
their responsibility for the outcomes of the service enterprise. Agency managers are
ultimately the ones accountable for the results of services, even when the service
delivery processresidesin others' hands. Despite the critical nature of service
accountability questions, state experience shows that administration and oversight of
contracted services remained the Achilles’ heel of state privatization efforts.”

Deborah A. Auger
“Privatization, contracting and the states: Lessons from State Government experience,”
Public Productivity and Management Review, 1999

Contracts are an essentia management tool designed to ensure that state agencies receive intended
services. Asdiscussed below, contracts are the primary mechanism used to define service and
management requirements, and become the basis for monitoring and oversight. When contracts are
poorly written, they are difficult to monitor, evauate, and audit.
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While agencies generally appear to pay more attention and devote more resources to supporting the
contracting function than other contract adminigiration activities, there is room for improvement in
the qudity of contracts. Contractor observationsindicate that state contracts tend to be |ess specific
on performance expectations and outcome measures than those of other organizations. Contractors
also have encouraged the state to make contract requirements clearer and more consistent.

Although thereisincreasing interest in and use of performance or outcome- based contracting
methods, the Task Force does not recommend mandating use of performance-based contracting for
al socid service contracts. Basing payment to the contractor on achievement of complex socid
behavior changeisnot feasblein dl socid service contracting circumstances.

However, the Task Force recognizes the benefits of performance contracting and strongly
encourages agencies to enter into such contracts whenever it is practica and when funding source
requirements would not conflict. Performance or outcome-based contracting focuses on results
instead of activities, and prioritizes accomplishments instead of processes. This type of contract
generdly provides a more meaningful way of ng what the state gains as aresult of its
investment. Performance contracts are akey feature of the state’s Workfirst programs. However,
as demongtrated by the experience of local governments, United Way organizations, and other
dates, performance contracting requires extensive investment in development of good measures and
benchmarking systems, monitoring methods and tools, and training to familiarize dl partieswith

the principles and practices gpplicable to such systems.

Finding #3: State agencies are often not aware of all funding sources used by the
contractor to deliver services. This prevents a clear understanding of who is paying
for what and lends to financial compliance problems.

Contractors delivering services for the state of Washington may receive funding from multiple
sources. The combination of sources can be from federal and state agencies directly to a contractor
and from federa agencies through state pass-through agencies to a contractor. The combination can
aso include requirements for matching public funds with public funds or public funds with private
funds.

It isimportant for state agencies to understand the total funding a contractor expectsto havein
delivering public services for a given period of time and the compliance requirements tha pertain to
each funding source. Thisinformation positions the contractor and the funding agencies to reech
consensus on financia accountability and program performance expectations, compliance
requirements, and/or waivers from compliance requirements.

State agencies are encouraged to be innovative and assertive in partnering with federd and sate
agenciesin planning efficient and effective program sarvice ddivery and in ensuring accountability
for public funds. To the degree authorized, state agency officids should work with other funding
agencies to negotiate waivers from compliance requirements thet are in conflict, thet are
duplicetive, or that do not promote operationa efficiency and effectiveness.
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“Work with contractors in advance to plan how multiple funding sources can be
used to provide services. Snce funding from a specific contract may only cover a
portion of the true cost, contractors and agencies need to work in partnership to
determine how resources can be coordinated and avoid the types of problems that
have been highlighted by audit findings.

— Nonprofit Contractor, 1999

While funders generdly agree that combining multiple resources can enhance the scope and quality
of sarvices, more atention should be pad to theissue. When multiple fund sources are used,
consstent guidance on how such resources should be tracked and administered must be provided.

Achieving better coordination of state contract administration practices has emerged as akey issue
in Task Force discussions. Addressing the chdlenges posed by the legitimate use of multiple
funding sources to meet public goas is one aspect of thisissue; another aspect is coordinating
program requirements where necessary. Ensuring that these Situations are recognized in advance
and dealt with when contract requirements are being established is critical.

The Task Force strongly believes that agencies should work with contractors at the time of contract
award to identify other sources of funds that may be used dong with state contracted resources.
Then, in partnership with the contractor, the parties must reach consensus on the cost alocation
principles, measurable deliverables, dlowability of costs, terms of reimbursement, compliance
requirements, and other accountability expectations to ensure that fees and expenses are billed
appropriatdy. Itiscritica that the contract be specific reative to requirements gpplicable to the
handling of public funds and any legd or regulatory waivers that may have been granted.

Contract Management and Monitoring

Finding #4: State agencies generally are not provided adequate resources for
effective contract management and monitoring. More priority needs to be given to
the development of adequate systems and resources. Contract management and
monitoring of social service contracts should be based on risk assessment criteria.

Effective monitoring requires adequate planning and sufficient resources. Planning is required to
assess contract risks, to prioritize monitoring efforts, and to determine the most gppropriate means
and tools to effectively monitor contractor performance and compliance with requirements.
Sufficient resources means that staff have adequate skills and access to speciaized assistance or
training as needed to effectively monitor contractor deliverables and performance. Contract
oversght requires acommitment of sufficient time and effective coordination of al personnel
involved in monitoring and follow-up activities. Contractors must aso understand how contracts
will be monitored and evaluated. The Legidature, Governor, state agencies, and program managers
must consder the importance of effective contract management and monitoring and must dlocate
adequate resources to carry out this responghbility.
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The Task Force strongly believes that awell-thought-out, risk-based approach to contract
monitoring can be successfully employed to target areas of greater need and make the best use of
limited contract oversight resources. Risk assessment |ooks at risks associated with a particular
program or provider, such as program complexity, size, total funding, and past performance and
matches monitoring and auditing needs to the perceived level of risk. Higher risk programs or
contractors receive greater atention and lower risk programs or contractors are given more limited
oversght.

Clarifying monitoring expectations, providing effective monitoring models, and increasing the
expertise of staff charged with monitoring responshilities are needed actions. Past and current
efforts to strengthen monitoring activities, such asthe work being done by DSHS s Division of
Alcohal and Substance Abuse and Children’s Adminidration, offer potentia models. However, in
some cases, contract management and monitoring activities may be hampered by alack of sufficient
daff resources. Where gaps exis, the Task Force believesit is an agency responsibility to dlocate
adequate resources to enable it to effectively manage its contracts.

Finding #5: Monitoring efforts are generally not adequately coordinated within and
among agencies, thereby depriving staff of opportunities to detect duplication of
services and implement monitoring efficiencies.

A number of contractors have contracts with severa programs or agencies. To date, there have
been few efforts to coordinate contract oversight either within or between agencies. Asareault,
there is duplication of effort for certain types of monitoring work, such asreview of contractor
adminidrative and financid systems.

Coordinated monitoring is one recommendation offered by contractors. Concentrating monitoring
efforts would make better use of state resources and reduce the time required of contractors to
support state monitoring. The Department of Community, Trade and Economic Devel opment,
through its coordinated monitoring qudity initiative team, developed a standard intra-agency tool
and drategy to improve and centraize its fiscal and adminigirative monitoring responsbilities.

Another issue that needs to be addressed through coordinated monitoring is the Stuation where
contractors are using multiple funding sources to ddliver a package of services. Asdemonstrated by
the audit of the Washington State Migrant Council, monitoring that focuses on asingle funding
stream may fail to detect compliance issues that can only be effectively examined by looking at the
entire funding picture. Team monitoring gpproaches, such as those used by the DSHS Children's
and Juvenile Rehabilitation adminidrations, should be established where it makes sense,
Coordination with non-state entities, such as federd agencies or locd governments, may be
beneficid aswell.

Coordination among sate agenciesis akey concern of contractors. It was the issue cited most
frequently by contractors responding to the Task Force survey on state contracting practices.
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Strategies suggested by nonprofit contractors to improve contracting practices are:

Interpret contract requirements consistently.

Standardize reporting requirements, where practical.

Establish amechanism to alow monitoring and audit findings to be consolidated and shared
among Sate agencies.

Create a centrd clearinghouse for contracting and compliance documents required by agencies.

Finding #6: Based on case studies analyzed, the quality of audits is not adequate to
detect and prevent federal and state financial compliance problems, particularly
when multiple funding sources are involved.

Many, if not most, nonprofit organizations that contract with the state are required to obtain annud
audits since much of their funding comes from federa programs. Funders' requirements typicaly
determine the leve of auditing expected. For example, nonprofits that meet certain requirements
and spend $300,000 or morein federal funds must receive an annud, entity-wide audit that is
performed by an independent auditor and meets the stlandards of Office of Management and Budget
(OMB) circular A-133. The A-133 audit (commonly caled afederd sngle audit) examines
whether the entity’ sfinancid statements are fairly represented and may be relied upon; assesses
interna controls; and tests compliance with federd laws, regulations, and contract requirements.
Other funders, such as United Way organizations, and larger county and municipa governments,
frequently require an audit or financia review as well.

In 1998, the House Sdlect Committee devel oped
legidation, adopted by the Legidature and sgned by
Governor Locke, that established requirements for
audits of state-funded contracts. Under policies and
procedures to be defined by the State Auditor’s Office,
comprehensive audits would be completed for selected
socid service contracts with nongovernmenta entities.
Sdection methods would include both arandom annua
selection of adatigtically representative sample, and a Charles E. Tate
risk-based sdlection according to minimum factors “The Truth About Audits,” Association
identified in the Satute. Management, 1996

“(T)he widespread yet unfounded
expectation remains that a
financial statement audit ensures
adherence to an implied standard
of financial rectitude — that it is an
enforcement tool designed to
uncover all irregularities.”

The legidation dso gave the Auditor the authority to conduct “red flag” audits when there is
reasonable cause to believe amisuse of state funds has occurred. Limited funding was appropriated
to the State Auditor to conduct at least one red flag audit requested by the Legidature; no funds
have, as yet, been provided to implement the other provisions of the legidation.

What concerns the Task Forceisthe fact that audits which met federal tandards failed to identify
and report the types of problems revealed through specia audit work conducted by the State
Auditor’s Office and others. For example, until the Office of Superintendent of Public Ingtruction
(OSP1) audit of 1998, audits completed for the Washington State Migrant Council did not indicate
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that the federal migrant education program funds awarded through OSPI were not being used as
intended by the terms of the contract between the Migrant Council and OSPI.

The risk-based approach employed by independent auditors isintended to provide an efficient and
cost- effective means of auditing federa programs. As described by the Utah State Auditor Auston
Johnson, “This process dlows federd agencies the opportunity to build on the single audit, or to
concentrate their efforts on problems identified by the non-federd auditors.”

Despite the difference in perspective concerning what single audits are designed to produce, the
Task Force believes that efforts need to be made to address severa underlying factors affecting the
quality of audits

Lack of acommon understanding between audit users (auditors, nonprofits, and funders)
concerning the expectations for audits and needs of audit users.

Insufficient experience with government nonprofit audits, particularly in smdler firmsthat
perform such audits on alimited bass.

Lack of understanding on what is covered by existing audit requirements and alack of
knowledge on how to review and use audit information.

Inadequacy of materidity standards used by independent auditors to determine whether to
report deficiencies or questioned codts (taking into account public accountability of the auditee;
legd and regulatory requirements; and the visibility and sengtivity of government programs,
activities, and functions).

It isworth noting that assessing the qudity of single audit work performed by independent auditors
isone of five prioritiesto support successful implementation of the Single Audit Act Amendments
of 1996. Thefederd Office of Management and Budget identified thisin its recent tesimony
before the U. S. House Subcommittee on Government Management, Information, and Technology.

Action to Support the Contract Administration System

“ Contracting is one of the most difficult methods a public organization can choose,
because writing and monitoring contracts require so much skill.”

David Osborne and Ted Gaebler
Reinventing Government, 1992

Finding #7: The state does not have guidelines for social service contract
administration. This results in inconsistent contract management and monitoring
and confusion for contractors.

In generd, little guidance is provided for the full range of responsibilities associated with contracted

socid service ddivery including contractor selection, contract award, contract management,
monitoring, and audit. Where available, exigting policies and guiddines tend to focus on the
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procurement process and contract document. As aresult, sate staff responsible for contract
adminidration functions receive limited standard information concerning essentia expectations and
best practices. In addition, contract adminisiration practices are inconsstent, both within and
among Sate agencies. The Task Force believes that guidelines for state agencies that help dlarify
socid service contract administration expectations and identify ways of ensuring effective practices
would be of ggnificant vaue.

Finding #8: The state lacks adequate training and other resource materials for staff
on how to effectively administer and monitor social service contracts.

Thelack of contract adminigtration training for sate gaff is an underlying issue affecting many of

the problems identified by contractors, Sate legidators, and agency staff. Contract administration
skills are generdly learned on thejob. More specidized training is needed to effectively prepare
dtate staff to perform their contract responsibilities and equip them to provide good guidance and
support to contractors. Contractors note that turnover of state saff has a sgnificant impact on the
success of the contracting relationship. As expressed by one contractor, “ All aspects of contracting
tend to be smoother when gtaff handling the activities are more skilled and experienced.”

Severa dtate agencies have begun to develop the types of training and support systems that will
increase gaff skills. DSHS' s Centra Contract Services has established a series of classes covering
al aspects of contracting. The Department of Hedlth’ s Grants Management Section has created an
Intranet Site to provide easily accessible resources to increase the knowledge and awareness of
standards and issues related to federdly funded grants and contracts.

Finding #9: Initial communication of contract requirements and expectations to
nonprofit contractors is not always adequate to prevent misunderstandings and
ensure that requirements are fully met.

The contract document is used as the primary instrument for establishing contractor requirements
and expectations. Often contracts are considered “ quite vague® and may fail to make important
requirements and expectations clear to the contractor.

Responghility for providing guidanceis
often diffuse. The gate lacks standard
training methods to familiarize contractors
with contract management requirements,
relying instead on “ord tradition” asa
means of communicating criticd
information. In addition, thereisalack of
consstency by state agenciesin the
interpretation of contracts. Asdescribed by
some contractors, the contract isseen as a
moving target and changes * depending on
who you're talking to.”

“Contractors come with tremendously
varied backgrounds and experiences with
state contracting. Without an organized,
unified approach to convey contract
requirements, contract management and
service delivery practices will remain
inconsistent. It will remain difficult to
establish and manage accountability.”

— A State Agency Staff Person, 1998
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Up-front training, guidance, and assessment are needed to ensure that contractors have the capacity
to meet Sate contract expectations. “After-the-fact decisons’ are a source of frudtration, and the
Task Force believes that contract management problems brought to light in recent months could
have been avoided by providing more effective guidance prior to the start of the contract. The lack
of resources to assst contractors in meeting state contract management requirements is a concern of
contractors. Training of particular interest to contractors includes guidance on usng multiple
funding sources and assitance in devel oping performance management systems.

Some dtate programs have devel oped effective modds to ensure that contractors have a good
understanding of state requirements. Pre-contract training provided to Workfirst contractors and the
Developmenta Disabilities Council’ s practice of completing an ontSte review within the first 30

days of contract start are examples of proven methods for ensuring that contractors are familiar with
contract requirements.

Finding #10: The state does not always approach its contracting relationship with
its contractors as a coordinated effort to provide quality services to its clients.
Communication between the state agencies and contractors needs to be further
developed.

Contracting for socid services differs sgnificantly from other types of contracting performed by
date agencies. Socid service contracting reies more heavily on mutud trust, adaptability, and
quality of service. Longer term rationships are typical and, in some cases, essentid. Certain
services, such asresdentia care, require significant capital investment by contractors that would
not occur without some certainty of the state-contractor association.

Areas of particular concern to contractors regarding their contracting relationship with the Seate are:

One-dded contract negotiation — contractors want more input in determining the expectations
and requirements included in contracts. They generdly think state agencies do not offer a
reasonable gpproach to negotiating contract terms.

Adminigrative requirements need to be
reasonable — alowable indirect rates used
to support adminigtration are frequently
inadequate to meet State adminidirative
requirements. Contractors, too, do not

“(H)uman service programs are very
complex, require good working
relationships between the contractor and
several state agencies, and need to be
customized and responsive to change.”

have sufficient resources to meet

burdensome administrative requirements. — Richard H. Beinecke and Robert DeFillippi
Some contractors indicated the amount of “The Value of the Relationship Model
adminidrative time required can exceed of Contracting in Social Services”
the value of the contract and that the state Public Productivity and Management Review, 1999
holds them to alower indirect rate than the

rate they can substantiate.

Lack of timely payment — ensuring adequate cash flow is an important issue to nonprofit
contractors. Smdler organizations in particular have limited reserves; timely payment is
essentid to maintaining service capacity.
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CHAPTER 3
Overview of Task Force Recommendations

HE PURPOSE OF THIS REPORT isto share the preliminary proposas and recommendations
that have been developed by the Task Force over the past 12 months. In many respects, the
date’ s socid service contract adminigtration system works fairly well. Unlike other satesthat have
faced major deficienciesin their contracting systems, Washington has experienced rdatively few
high profile breakdowns in contractor accountability. However, asthe Legidature recognized,
recent experience has brought attention to the need to do better. Given the state’'s growing reliance
on contracting as ameans of addressing vital human service needs, actions that can be taken to
strengthen and improve socid service contracting practices are a reasonable and prudent investment
to assure taxpayers that public dollars are used wisdly.

No single action taken independently will serve asthe remedy in acomplex system with so many
components and players. That iswhy the Task Force has examined and suggested a series of steps
directed to the needs of: 1) Sate staff responsible for developing and managing socid service
contracts; 2) contractors responsible for delivering the services and meeting state contract
expectations, and 3) others such as independent auditors and state oversight agenciesthat perform
specific roles in support of the socia service contract adminigtration system.

The Task Force' s recommendations, which are described in greater detail in the following chapters,
can be grouped into three centra themes:

Increasing the expertise of those responsible for making the socia service contract
adminigration sysem work well.

Addressing the perceived gapsin the state’ s socia services contracting and contract oversight
gructure.

Promoting coordination and information sharing within and among agencies to establish more
effective overdgght and reduce duplication of effort for contractors that contract with multiple

State agencies or programs.

Increasing Expertise

The Task Force believes that adequate guidance and training are needed to provide the foundation
for asolid contract adminigration syslem. To this end, the Task Force recommends the following
actions

I ssuance of “best practice” guidance on socid service contracting by the Office of Financia
Management (OFM) and state socia service agencies, based on the contract administration
guidelines developed by the Task Force.
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Provison of a standard contract adminigtration training curriculum coordinated through OFM
for sate contract, program and fiscal staff responsible for agency socia service contract
practices, augmented as needed by additiona specidized training based on demand.

Delivery of a standard contracted services financid management training curriculum for
contractors coordinated through OFM.

Development of asocid service contract administration resource guide for socid service
contractors developed by OFM.

Provision of technical assstance on sate contracting requirements for contractors.

Anticipated Result

What is the expected result of recommendations to increase expertise? Weaknesses in the state's
socid service contract administration system can often be traced to alack of effective guidance.
Dedicating resources to improving the knowledge and preparation of state staff and contractors to
fulfill their respective respongbilities can be expected to reduce problems resulting from inadequate
information and training. More uniform guidance will hep define expectations of Sate agencies for
adminigtering and monitoring socid service contracts. Equally important, more uniform guidance
will help contractors be successful in meeting the stat€' s expectations for service ddlivery and
handling public funds

Addressing Gaps in Contracting and Contract Oversight Structure

Strengthening contracting practices by attending to key issues of concern to legidators, executive
managers and contractors was a Task Force priority. Through its work on the draft guiddines and
recommendations related to management and audit of state funded contracts, the Task Force
recommends the following approaches:

Accountability for al aspects of contracting and contract management should be assigned by
date agencies to specific agency aff.

State agency contracts should be clearly written and results focused, and shoud indlude well
defined, measurable expectations and compliance requirements.

Agencies should gather information on al funding sources to be used by the contractor to meet
contract service requirements prior to contract execution. Contract expectations related to the
use of multiple funding sources should be determined in advance and well understood by both
the state agency and contractor.

State agency program officias should be responsible for establishing requirements for
monitoring and financid compliance auditing, based on a risk-based assessment, for social
Service contracts.

State agency program officias should follow-up on the resolution of monitoring and audit
findings and recommendations until they are stisfied that resolution has been achieved.
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State agencies program officias should follow-up on the recovery of overpayments and
unalowable program costs until they are satisfied recovery has been completed in the public
interest.

Anticipated Result

These recommendations take into account the lessons learned from past experience. Clearer, more
consigtent contracts will provide greater assurance that agencies and contractors have a mutua
understanding of the compliance expectations and requirements that will be used as a basis for
monitoring and auditing. Ensuring that plans to use funds from multiple sources for aservice are
well defined in advance will help agencies understand how services will be supported or enhanced,
and avoid issues related to potentid duplicate billing or ingppropriate and inadequate cost
documentation methods. A risk-based gpproach to contract management will alow agenciesto
make good decisions regarding the best mix of oversight activities needed to track contractor
performance and contract compliance. Targeting oversight resources will give greater attention to
higher risk programs and contracts and promote efficient use of state social service contract
adminigration dollars. Timely resolution of monitoring and auditing findings as well as recovery of
public funds inappropriately paid to contractorsisin the contractor’s and public's best interest.

Promoting Coordination and Information Sharing

While information is not available as to the number of contractors that work with more than one
agency or program, Task Force members believe sufficient overlap exists to warrant effortsto
coordinate contracting and contract oversight activities between agencies and programs. The Task
Force percelves that improved coordination can best be accomplished by forming an on-going
interagency qudity improvement team to:

Design and implement a common gpproach for monitoring contractor fisca and adminidrative
compliance requirements. Program and service ddlivery requirements would continue to be
monitored separatdy by individua agencies and programs.

Organize inter- and intra-agency efforts to conduct joint monitoring and follow-up, as needed,
to provide technical assstance and resolve monitoring findings.

Address other opportunities to coordinate and streamline contracting documents, requirements
and processes.

To support and facilitate sharing of information on contractors, the Task Force also proposes the
development of a central database of contracts for socia services.
Anticipated Result

Greater coordination of agency contracting and contract management activities for contractors that
work with multiple state programs or agencies could produce the following benefits:

Common standards and tools to address shared contract accountability and compliance needs.
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More efficient use of state and contractor resources by reducing duplicative monitoring efforts
and providing coordinated follow-up.

More effective monitoring, which enables state agencies and contractors to detect and correct
any billing or cost dlocation problems.

Reducing the impact of monitoring and auditing requirements on contractors by centrdizing and
sharing information through a centrd database.



Chapter 4
Contract Administration Guidelines

Key Recommendations

- Guidelines developed by the Task Force for contract administration address five major areas:
contractor selection, contract provisions, contract management and monitoring, contract cost
and financial provisions, and audit. (See Appendix B.)

- The Task Force recommends the guidelines be implemented as an OFM publication that
provides best practice guidance for state agencies.

HE 1998 WASHINGTON STATE LEGISLATURE, in E2SHB 2880, directed the Task Force

to consder whether uniform contract guidelines were appropriate or necessary as a means of
improving statewide practices relating to client socid service contracts. The absence of uniform
contract management guiddines was one of the primary issues identified by the House Sdlect
Committee on Vendor Contracting.

Initsreview of current state agency contracting practices, the Task Force found that few agencies
have established standard policies and procedures for socia service contract administration. This
lack of guidelines has led to incongstent practices among agencies with inconsistent results.
Previoudy, agency contract staff have recommended the state establish clear standards, guiddines
and expectations on how to monitor and administer client service contracts* Department
representatives interviewed by Task Force staff believe uniform guiddines could be helpful;
however, agency daff are sengtive to potentid requirements which might increase the complexity
or workload of the current socid service contract administration system.

The Task Force reached early agreement concerning the need to develop clearly defined
expectations for socia services contract adminisgtration. I1ts objective was to develop easly
implemented consistent guidelines that could be embraced by al agencies and adapted as needed to
address individua agency and program needs. A work group was formed and given the charge of
drafting recommended contract administration guidelines.

Severd working principles were established by the work group to guide its efforts. The work group
recognized that tate agencies and programs may have exigting requirements that drive their

contract adminigration practices, maintaining flexibility and enabling agencies to continue efforts

to smplify processes and procedures were important goas. The work group intended that the
guidelines be used to communicate key expectations, essentia agency respongbilities, and provide
direction on effective contracting practices to ensure accountability for the performance of contracts
and the expenditure of public funds. Equaly important was the intent to avoid prescribing specific

Washington Association of Contract Specialists, Recommendations for improving acquisitions/contracting processes
and procedures, January 15, 1998.
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procedures or requirements. The guidelines offer suggested gpproaches and stress the respongibility
of agencies to determine gppropriate policies and procedures necessary to satisfy their
respongbilities and promote the effective and efficient use of public funds.

Information gathered from other sates that have developed uniform guiddines was reviewed and
consdered by the work group asit drafted its recommended guidelines. Additional materid from
Washington State agencies, federa agencies and private sector sources was aso used. Feedback
from gtate nonprofit contractors concerning areas where state contract administration practices
could be improved was considered as well.

The guiddines developed by the work group include a set of guiding principles for sate
adminigration of client socia service contracts as follows:

Accountability: State agencies are accountable for ensuring that cost-€effective, quaity services are
provided to their clients by agency contractors. Respongbility for al aspects of contract
adminigtration, management, oversight and audit should be assigned to specific saff.

Fiscal responsibility: State agencies are respongible for ensuring that public funds are used as
intended and contractors expenditures are adequately documented. State agencies should identify
al contractor funding sources to help prevent duplication of payments.

Collaboration: Delivery of socid servicesis a collaborative effort between the State and its
contractors.

Contractor Selection: Sdection methods should provide state agencies the flexibility they need to
ensure timely quaity services are delivered and encourage the participation of well-qudified
contractors.

Well-qualified contractors: Contractors providing socia services are to be well-quadified to meet
sarvice delivery, contract compliance and fisca management expectations.

Effective oversight: State agencies are responsible for monitoring contractor performance to
ensure compliance with funding and contract requirements and to take action in the event of
noncompliance.

Leadership and Guidance: State agencies should provide leadership, policy direction, training
and/or technical support to agency and contractor staff to ensure effective and efficient
adminigtration of state administered contracts.
The guidelines address five mgor areas of contract management:

Contractor selection.

Contract provisons.

Contract management and monitoring.

Contract cost and financia provisons.

Audit.

The Contract Administration Guiddines for Socia Service Contracts are presented in Appendix B
of thisreport.
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Chapter 5
Audit Requirements

Key Recommendations

- The Task Force recommends the state employ a risk based approach to set audit requirements
for contractors providing social services.

- The Task Force recommends that responsibility for establishing audit requirements for social
service contracts be transferred to state agencies.

- Audits of social service contractors should be funded as a program expense.

hapter 231, Laws of 1998, directed the task force to consider severa specific questions related
to audits of nongovernment organizations that contract with state agencies for the dlivery of
socia services:
What sze of contracts should be subject to auditing requirements?
What other factors should be used to set audit requirements?
How should audits of nongovernment contractors be funded?

What improvements need to be made to current practices and requirements regarding audits and
financid reporting?

Presently, subrecipient socia service contracts funded with federa pass-through dollars are subject
to audit based on the requirements of the Federal Single Audit Act. The Office of Management and
Budget sets Federd audit standards; the requirements for not-for-profit organizations are included

in OMB circular A-133. Contractors that meet the annua expenditure threshold (currently
$300,000) and other criteria, and that receive federd funds through the State, are required to provide
A-133 audit reports to the state agencies that contract with their organization.

In 1998, the Washington State L egidature enacted E2SHB 2881, which amended provisions of state
law concerning audits of state funded socid service contracts. A key reason for the bill was
legidative concern that exigting contract oversight and management procedures “cannot ensure that
sarvices under contract are ddivered effectively and efficiently.” The bill made state-funded
contracts subject to audits based on selection procedures administered by the Office of the State
Auditor.

Under the requirements of RCW 43.09.055 and 43.88.570, the State Auditor selects two groups of
nongovernment entities from reports submitted by state agencies, based on random sampling and
risk assessment factors. The randomly selected contractors are required to obtain comprehensive
entity-wide audits in accordance with Generally Accepted Government Auditing Standards
(GAGAY). Contractors selected under risk based factors will be audited by the State Auditor’s
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Office directly or by a certified public accountant selected by the State Auditor. The State Auditor
may aso conduct audits when there is reasonable cause to believe that a misuse of state money has
occurred.

Audits are one element of an effective socid services contract oversight structure. To address the
questions raised by the legidature, the Task Force formed awork group to consider what types of
audit requirements might be appropriate for state socia service contracts. The work group
reviewed the audit provisons created by E2SHB 2881 as well as single audit models used by the
other states and the federal governmen.

Uniform State Single Audit Models

A number of other states have adopted, by legidation or adminigtrative rule, uniform single audit
standards for socid service contracts, often based on the federa model. In some cases the state has
incorporated supplemental audit standards, or developed an agreed upon procedures standard, that
addresses federa requirements as well as specific state needs.

A sample of states with single audit requirements were asked to provide information on why
uniform audit requirements were established. The following summarized comments were received:

I mproved accountability and oversight: In severd dates, the legidature identified the need
for standard audits as a means of improving oversight for contracted state services and
providing assurance that state funds were properly spent. In some instances, legidétive action
was preceded by a state auditor’ s report indicating weaknesses in the state’ s contract
adminigration systems.

Streamline and consolidate audit requirements: Uniform single audit requirements were
established to diminate duplicative and confusing audit requirements used by individud
departments or programs, and to improve and coordinate audit policy and compliance guidance.

Limited staff resources. Lack of sufficient staff to monitor and audit contracted programs was
noted as an issue in some states. Audit reports are relied on as a source of monitoring
information and used to concentrate monitoring on areas (and contractors) where greatest need
isindicated. A couple of statesindicated they have problems providing sufficient saff

resources to follow up on audit findings and corrective action plans.

Increased knowledge of contractors. Audits help state agencies “know” their contractors.
Audits als0 tell agencies whether a contractor has adequate internd controls, their ability to
comply with contract requirements and about the accuracy of financia reports.

Office of Management and Budget (OMB) Circular A-133

Under A-133, nonprofits spending $300,000 or more in federa funds during afisca year are
required to procure an annua entity-wide audit. Biennid audits are alowed under certain
circumgtances. Many, if not most, nonprofit contractors work with amix of federa and state funds,
and are already subject to A-133 audit requirements. Over 80% of the nonprofit contractors
responding to the Task Force survey on state contracting practices indicated their organization has
an entity-wide audit completed on an annua basis.
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To minimize the impact of additiond requirements and maintain consistency with an exiging

gandard familiar to most nonprofits and independent auditors, work group membersfelt that any
date audit requirements should be consistent with and build on the A-133 framework, where
practical.

What Audit Requirements Should Be Established For Social Service Contracts?

Severd questions were centra to the work group’s discussion of audit requirements for socia
service contracts:

To what extent isthere agap in audit coverage? What state funds are not presently covered by
current audit requirements?

What isthe risk the Sate istrying to address?
What vaue is added by increased audit requirements?

What is the cost of increased audit requirements? Will additiona requirements reduce funds
avalable for client services?

The work group discussed the potentia value and issues related to a uniform state single audit
requirement. Possible benefitsinclude:

Consgtency and uniformity of audit requirements;

Increased integrity of oversght systems,

Lower risk of ingppropriate use of funds or noncompliance with program and contract

requirements

More respong ble treatment of state dollars;

Potentid dallar savings by avoiding duplicate efforts, and

Potential to recover funds used for indigible expenditures.

A number of vaid concerns were raised aswdll:

Implementing a uniform single audit requirement on alarge scale would be a Sgnificant
undertaking that would require severd years experience to redlize potentia benefits. The cost
impact of developing and implementing systems to support uniform state audit requirements
and the increased auditing costs need to be determined and weighed againgt expected benefits.

Arethe problems with socia service contracts Sgnificant enough to require an expansion of
audit requirements? The atention given to thisissue is driven by alimited number of known

problem Stuations.

Addressing limitations in current agency monitoring capacity is important; expanded auditing
provisions should not be established at the expense of needed investment in support systems
(e.g., enhanced training, access to peciaized expertise) for compliance and fiscal monitoring.



Ultimately, the Task Force considered two dternative approaches to audit requirements:

A uniform sngle audit requirement which would gpply to dl nonprofit and for- profit
contractors that annually expend state funds above a set dollar amount.

A targeted, risk based approach similar to the features of the model established by the
Legidature in E2SHB 2881.

Risk-Based Audit

Taking into account probable risk and key state interests in ensuring accountability for the
expenditure of Sate taxpayer dollars, the Task Force determined that the targeted, risk based
approach is the better dternative. While a uniform single audit approach offers consstency, it
would aso result in higher auditing and audit-related administrative costs and more audit coverage
than istruly needed. It may also be less effective in addressing specific Sate accountability needs.

Recommended policy decisions and actions to support implementation of a targeted, risk based
auditing approach for contracts funded with state dollarsinclude:

State agency program officids should be assgned the respongbility to determine audit
requirements on a program or contractor basis.  The agency decision should be based on a
cons stent risk-assessment framework that is used to establish overdl contract oversight
requirements, including monitoring and audit. The overdl audit objective needsto be the
determination of the dlowability and digibility of expenditures.

Audit requirements should be gpplied only to those contracts that would meet the definition of a
subrecipient relationship, as used by federdly funded programs. Contracts that meet the
definition of avendor relationship should not be subject to audit requirements. Additiona
guidance to help agencies to distinguish subrecipient and vendor determinations, as gpplied to
state funded contracts, should be devel oped.

Audit requirements should be incorporated in the contract agreement. The contract should
specify audit expectations in sufficient detail to enable the contractor and its independent
auditor to know, in advance, interna control and program compliance requirements. State audit
requirements should take into account and avoid duplication of audit procedures that would be
performed as aresult of other audit requirements gpplicable to the contractor. An example
would be A-133 audit components such as the entity wide examination of internal controls.

State audit requirements should take into account probable subcontracting relationships. In such
cases, subcontractor audit requirements should be devel oped in consultation with the contractor.

Risk-based gpproach means the agency determines whether an audit is appropriate based on
andysis of risk factors associated with the contract. Audit is authorized only when the agency
determines that an audit is advisable given the anays's conducted. Cost is hot the determinant
factor in arisk-based andyss.

Risk-assessment criteria should take into account the total state dollars expended by the
contractor. However, a set dollar threshold should not be the sole criteria used to determine
date contract audit requirements. Agencies should congder risk-assessment factors, as



identified in the Task Force s draft contract administration guiddines (Appendix B), when
asessing risk.

Audit is not to be used in lieu of monitoring the contract. Timely contract monitoring is key to
ensuring contract requirements are being fulfilled and to helping prevent mgor problems.

Audit costs for state funded social service contracts should be trested as a program cost. The
audit cost charged to the state should be no more than its pro-rata share of tota funding.

Where feasible and necessary, agency program staff should consider practica and workable
means of coordinating audit requirements for contractors using multiple funding resources to
deliver servicesfor the Sate.

Where audits, contract oversight procedures or other information indicate potential abuse or
misuse of sate funds, state agencies are responsible for conducting or contracting for additiona
review or audit.

The Task Force recommends the State L egidature congder the transfer of responsbility from the
State Auditor’s Office to state agencies to select socia services contractors for audit based on risk-
assessment criteria. The Task Force believes the State Auditor’ s Office should continue to play a
roleto assgt date agenciesin implementing audit requirements and provide technical assistance and
support. Where requested and funded, the State Auditor’ s Office should aso continue to have the
authority to perform audits. However, the Task Force bdlieves that routine decisions regarding
audit requirements for state funded contracts should be determined by state agency program
offidds

This gpproach will dlow the tate to develop audit requirements that are risk-based, fully taking
into account the scope and adequacy of other oversight activities (i.e., agency monitoring efforts,
contractor reporting requirements, etc.), and will balance the need to divert limited program
resources with the state' s need to ensure accountability. Severd actions will be needed to support
implementation of the Task Force' s audit recommendations.

Training

Training should be provided to state agency program staff that enables staff to determine what types
of audit requirements should be incorporated in socia service contracts and to make effective use of
audit report resuts. Thetraining should cover:

Orientation on “what is an audit” and different types of audits (financid audit, Sngle audit,
program audit, agreed upon procedures audit).

The differences between auditing and monitoring, and what information is or is not provided
through an audit.

How to use risk assessment to determine gppropriate audit requirements.
How to coordinate audit efforts and benefits of coordination.

How to define audit requirements in contracts.
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How to review and use audits including: reviewing for completeness and quadlity; andlyzing
audit issues (findings and questioned costs); and assessing contractor corrective action plans.

Audit follow up and resolution processes.

Potentia training needs for contractors and auditors on socid service contract audit requirements
should be assessed as well.

Guidelines

The Task Force included an audit section in the Contract Adminisiration Guidelines for Socid
Service Contracts that offers genera guidance on setting contract audit requirements.

Legislation

Based on the feedback to draft audit recommendations, the Task Force recommends that the
Legidature should repeal RCW 43.88.570. The Task Force carefully considered the fiscal impact
and bendfits of thislegidation and strongly bdievesthat an aternative approach is preferable.

The dternative gpproach fixes respongbility for audits of nonprofit and for-profit entities ddivering
state-funded socid services with agency program officias. Recognizing the magnitude and
diversity of state programs, imposing a one-gze-fits-al audit requirement on nonprofit and for-
profit entities is not workable nor cogt effective. Program officias should be responsible for

ng risk and imposing audit requirementsif needed to achieve accountability for the use of
public funds. The cost of any audit that isimposed should be borne by the program.

State law and the Office of Financia Management’ s State Administrative and Accounting Manud
provide adequate legd structure for the handling of public funds by state officials. Asacheck and
balance, state programs are subect to audit by the State Auditor’s Office on acyclicd bass.
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Chapter 6

State Staff Training

Key Recommendations

- The Task Force recommends standard contract administration training be provided for state
agency staff with social service contracting and contract management responsibilities.

- The Task Force recommends training be supplemented by a guidelines workbook and
supporting resources on topics of special interest.

- The Task Force recommends that responsibility for facilitating, developing and delivering
training and technical support be assigned to the Office of Financial Management.

OST STATE STAFF RESPONSIBLE for socid service contract administration currently

learn the skills and knowledge needed to perform these duties on the job.  Until recently, little
formal training was provided by individua state agencies. (DSHS's Central Contract Services has
begun ddivering training on avariety of contract adminigtration topicsin the last two years) Most
agenciesindicated that alack of resources has limited thair ability to provide training beyond what
has been ddlivered through on-the-job consultation.

Based on an informal survey of contract office
representatives from key state socia service
agencies, there gppearsto be generd
agreement that a standard contract
adminigration training curriculum would help
strengthen the capacity of Sate agency staff to
effer_:tively manage and administer Sate socia __ Task Force Member, 1999
Service contracts.

“We (state agencies) do not necessarily
make sure that staff responsible for
contract management fully understand
the responsibility that goes along with
the assignment.”

The training gpproach suggested would be smilar to the HELP Academy modd offered by the
Department of Personnel on human resource and employment law issues. HEL P training is based
on current case law on employment related issues and provides state managers training based on
real life Stuaions. Agency representatives estimate that about 800- 1000 state agency staff could be
targeted for participation in contract adminigration training.

Contract Administration Training

A standard curriculum should be developed to provide consstent information and guidance on best
socid service contract adminigtration practices. This standard curriculum would be modded
around the topics covered in the draft contract administration guiddines devel oped by the Task
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Force. To hep minimize costs and ensure the training content reflects specific sate interests, the
Task Force suggests that ateam of state agency representatives could ddliver much of the training.

The core curriculum should be supplemented with more intensive training on specific topics based
on agency interest and demand. These topics should be identified through consultation and
feedback from training participants, however, topics likely to be of particular interest include:

Effective socid service contract statements of work and performance measures.
Performance-based contracting for socia services and how to measure outcomes.

Cogt dlocation and documentation, with an emphasis on appropriate gpproaches for using
resources from multiple sources.

Socia service contract risk assessment and oversight, including monitoring methods.

Audits and the audit resolution process.

The Task Force recommends the training needs to be cost-effective and practicd, focusing on actud
best practices and case studies.

Contract Administration Guidelines Workbook

Resource materias that can be used in conjunction with training or accessed for individua use as
needed should supplement formal training. Resource materias should be provided in hard copy
form and through dectronic means (Smilar to the Internet resource directory made available by the
HEL P academy). One specific tool suggested is the development of a contract administration
guiddines workbook. Supplemental, topic-pecific materias should be made available as needed,
and materid's developed by individua agencies, other states or outside resource organizations could
be used aswell.
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Chapter 7
Contractor Training and Technical Assistance

Key Recommendations
- Offer financial management training for social service contractors.
Develop and provide a resource guide for social service contractors.

Provide technical assistance to social service contractors with the goal of helping them meet
contract expectations and requirements.

HE TASK FORCE RECOMMENDS THREE ACTIONS to help strengthen the capacity of

contractors to effectively manage and administer state socid service contracts. Itis
recommended that the Office of Financiad Management coordinate implementation of these
recommendetions.

State socid service contracts should require contractors to meet a complex mix of accountability
requirements. Typica accountability expectations include:

Servi_ng the intended t_arget group effectively “Annual training sponsored by
(services thet meet client needs) the state would be extremely
Conforming to relevant service ddlivery standards helpful.”

(services that meet state specifications or regulatory
requirements).

— Nonprofit Contractor, 1999

Achieving expected service results (clients receive
or achieve the desired outcome).

Demondtrating that contracted funds are used appropriately (contractor financia records show
that fees or costs are reasonable, alowable, and necessary).

Complying with other defined standards of financid and adminigirative practice (as defined by
law, contract requirements and applicable program and agency regulation).

Currently, State agencies devote most of their training and technica ass stance resources to asssting
contractorsin meeting service expectations. Since agency program staff, who may not have
expertisein financid and related administrative requirements, generdly provide most contractor
training and technica assistance, contractors may not receive consstent, useful guidance to help
them fulfill their contractua obligations. Nonprofit contractors, particularly smaler organizations,
may be very capable of ddivering services, but lack sufficient understanding and capacity to meet
other accountability requirements.
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Both the House Select Committee and the Task Force recognize that problems rdlated to financid
and adminigrative accountability often slem from alack of knowledge of rules and requirements,
and alack of assistance and training to help contractors address these needs. Asaresult, the Task
Force formed awork group to develop recommendations for addressing these issues.

The Task Force agreed that the highest priority for contractor training and technical assistance
sarvicesisin the area of financiad and adminidrative requirements. Asaresult, its
recommendations reflect a combination of training and technical ass stance sarvices designed to
address this specific need.

Uniform Financial Management Training for Contractors

A training curriculum should be developed to provide contractors standard guidance on fisca
management requirements. The curriculum should cover:

Internal controls.

Cog dlocation including implications of using multiple funding sources.

Allowability and digibility of expenditures.

Billing for services

Financia record keeping and reporting for state government contracts.
The cogt of creating and delivering standard workshops should be covered by the state. Training
should be made available on a periodic basis at multiple locations around the Sate to make it easly
accessible to contractors. Training fees should not be charged; however, contractors should be
expected to cover travel and other cogs related to participation. It isrecommended that curriculum
development and ddlivery be accomplished through a consultant, working in partnership with an
advisory team representing state agencies responsible for socid service contracting, the Attorney
Generd’ s Office, the Office of Financia Management, the State Auditor’ s Office, and contractors.
Severd additiond training topics have been identified as areas of potentia need and interest:

Performance management systems and performance-based contracting.

Business practices for nonprofits (i.e., board roles and responsbilities, personnd, insurance,
Americans with Disabilities Act, etc.).

Single auditsincluding how to interpret and use an audit report, hiring independent auditors,
corrective action plans, and audit resolution.

State Contract Administration Resource Guide

A resource guide covering what is required to contract with the state, targeted specificdly for socid
service contractors, should be developed and coordinated through OFM. The resource guide would
cover:
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Typical state socid service contracting processes.

Typicd contracting requirements.

Fiscd management and administrative systems required to meet contracting requirements

Contact information for specific types of services.
The resource guide should include a self- assessment tool that enables prospective and new
contractors to evaluate their current management and adminidrative capabilities, and determine
whether additiona systems are needed to meet contracting requirements. As with the proposed
training curriculum, representatives of state agencies responsible for socid service contracting and

socid service contractors should provide advice and guidance for devel opment of the resource
guide. The guide should be made available through the Internet aswell asin hard copy form.

Agency Based Technical Assistance Support

The Task Force recommends that agencies be prepared to provide technical assistance servicesto
contractors providing socid services, if needed by the contractor. This can be accomplished
through ether dedicated staffing or contracted service ddivery or amix of the two methods. For
example, the Department of Hedlth contracts with Certified Public Accountants to review selected
contractors financiad systemsto ensure that their systems meet state requirements. Department
program staff provide al needed program and service delivery support. Where feasible, agencies
may wish to establish interagency agreements to share resources to meet this need.

Technical support should be made available to contractors during the contract period when
requested by the contractor, or when contract monitoring indicates the contractor may be
experiencing a problem meeting contract requirements. In this case, assstance should be provided
to assess the Stuation, provide guidance to remedy the problem and follow up with the contractor as
needed to ensure the issue has been successfully addressed.

For entities that are newly formed or new to the agency, it would be appropriate for agency staff to
verify that gppropriate program and fiscd systems are in place prior to contracting with the entity.
Another gpproach isto enter into a short-term or pilot contract which would alow the agency the
opportunity to assess the financia and programmatic capabilities of the organization, prior to
entering into alonger term contractua relaionship.
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Chapter 8
Coordination of State Contracting Activities

Key Recommendations

- The Task Force recommends forming an interagency quality improvement team to undertake a
common approach to monitoring and oversight functions for social service contractors with
multiple state contracts.

- The Task Force recommends establishing a central client social services contract database to
facilitate sharing of contractor information within and between state agencies.

ONTRACTORS FREQUENTLY WORK with multiple funding sources to provide an effective

mix of servicesto the stat€' s clients. For example, nearly 60% of the contractors responding to
the Task Force survey on state contracting practices reported they manage five or more contracts
with state agencies annudly. However, efforts to coordinate contracting and contract management
activitieswithin and between state agencies and programs are limited. Lack of coordination and
communication among Sate agencies and funding sources is a Sgnificant contracting issue to both
contractors and state legidators.

When asked how the state could improve its
contracting practices, a number of contractors
suggested actions to increase consstency and
coordination such as

Standardizing the contractor selection processes. — Nonprofit Contractor, 1999

“The difference between how each
of our contracts (is) handled by the
state is enormous.”

Increasing consstency in contract provisons and requirements, definitions, interpretation and
reporting.

Coordinating the monitoring process.

Consolidating and sharing monitoring and audit findings among agencies.

In addition, contractors expressed interest in information and guidance on how different funding
sources can be integrated to provide a better mix of client services.

Widl-consdered efforts to coordinate selected contract administration activities have the potentia
to improve the Sat€ s effectiveness in managing contracts, reduce duplicate efforts and achieve
savings for state agencies as well as contractors. One example of a successful interagency
coordingtion effort is the quality initiative completed by DSHS s Division of Alcohol and
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Substance Abuse and the Department of Community, Trade and Economic Development. Each
agency manages funding contracted to county governments to support substance abuse prevention
activities. In 1998, the agencies worked together to create a common needs assessment report.
Eliminating the duplicate process has saved up to 80 county-leve gaff hours for each of the
nineteen counties that receive prevention funds from both agencies.

The Task Force determined that oversight of contractors with multiple funding sourcesis a mgor
chdlenge for sate agencies. Currently, agency monitoring activities are, in most cases, undertaken
separatdy by each program, resulting in sometimes duplicative levels of review of the contractor’s
socid service contract management systems. Monitoring too is often focused on asingle funding
source that is unlikely to detect possible problems with resource “blending,” an issue highlighted by
the work of the House Sdlect Committee on Vendor Contracting and the State Auditor’ s Office.

Recognizing the need to improve coordination of state contracting activities, the Task Force formed
awork group to develop recommendations which could be undertaken to improve coordination of
contract adminisiration and oversight practices.

The work group identified aset of gods, vaues, and assumptions to guide its discusson of
coordination options.

Goals

Smooth, seamless ddivery of servicesto clients.

Reasonable coordination with socia service contractors.
Accountability and adequate controls.

Minimize risk, reduce paperwork and redundant effort/staff hours.
Coordinated resolution of issues identified through monitoring or audits.

Values

Standard contractor information that is accurate and up to date.
Sharing information to help reduce risk.

Simpleis better.

Accommodate both biggest and smallest agencies.

Honor existing systems and investmen.

Helpful and of vaue to agencies and socia service contractors.
Incorporate actions now being taken by agencies.

Minima additiond statutory requirements.

Least cost impact.
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Assumptions

No additional adminigtrative resources to make this work.

We will not be able to build atotdly fall-safe system, i.e., no mistakes or fraud.

To the degree possible, need to work with existing state and federd regulations.
Additionaly, the work group recognized that an effective coordination system will be built in
stages, and achieve higher levels of collaboration and resource sharing over time. Initiad

coordination efforts should focus on creeting systems for developing and sharing informetion that
address common socid service contract administration needs.

Recommendations

The Task Force recommends two initia steps to address selected coordination needs:

Form an interagency team to develop and initiate coordinated contract oversght activities for
contractors with multiple state contracts.

Create a central contract database that includes al state socia service contracts by contractor,
which would alow agencies to identify contractors with multiple state contracts.

Interagency Quality Improvement Team

The Task Force believes severa improvements to coordinated contract oversight could be
accomplished through an interagency qudity initiative:

A common tool for required administrative and fiscal monitoring activities.

Resource sharing to consolidate and diminate duplicative fiscd and adminigtrative monitoring
activities and to learn about effective methods and tools.

A sygtem for sharing information on monitoring results.
Joint review and follow up on monitoring and audit findings,
A forum for troubleshooting problem situations with specific contractors.
Additiona research on progressive sanctions for contractors.
The team could also serve as the coordinating point for other steps designed to strengthen the state's

socid service contract systems.  For example, the team could play arolein coordinating the
development of consistent compliance guidance for state socid service contract audit requirements.
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All state agencies with respongibility for socia service contracting should be invited to participate.
In addition, saverd agencies that play arole or have an interest in state client socid service contract
adminigtration should be included. Participating agencies might include:

Attorney Generd’s Office.

Community and Technical Colleges.

Department of Community, Trade and Economic Development.
Department of Corrections.

Department of Hedlth.

Department of Servicesfor the Blind.

Department of Socid and Hedlth Services.

Department of Veterans Affairs.

Employment Security Department.

Office of Financid Managemertt.

Office of the Superintendent of Public Ingtruction.

State Auditor’s Office.

Secretary of State's Office.

University of Washington.

Workforce Training and Education Coordinating Board.

Federa human service agencies, county human service departments, socia service contractors, and
citizens should dso be invited to participate in this effort.

The Task Force aso recommends the team devise appropriate means of measuring the performance
of coordinated contract oversight to assess its impact and effectiveness. Possible indicators that
might be used to measure the impact include reduction in duplicate monitoring efforts and

contractor feedback.

Central Contract Database

The purpose of the proposed central contract database is to provide access to information on
contracting activity across date agencies. Most state agencies maintain some type of contract
database for socid service contracts. Presently, that information is not available outside the
individud agency and, in some ingtances, within agencies. Thislimits the ahility of agency g&ff to
readily identify other agencies or programs that may be contracting with a pecific organization.
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Asinitidly envisoned, the centrd database “Consolidate and share findings

would consolidate a limited amount of contract among agencies .. . an easily

information from the exigting agency databases. accessed database where problems

If theinitid database is successful, based on user and technical assistance gaps could

input, additiona data would be added. be recognized quickly (suggested

Ultimately, the database could include: ways to improve contract management
The results of contract monitoring and monitoring).

informetion. — Nonprofit Contractor, 1999
Contractor program performance information.

The reaults of independent audits.

Status of audit resolution.

The Task Force recommends that development and implementation of the centrd database be a
project undertaken by the interagency team.
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Lesley Bombardier, Chair
Cowlitz County Human Services
Department

Jone Borhek
Department of Health

Dini Duclos
South King County
Multi Service Center
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Department of Social and Health
Services

Tom Heavey
Employment Security Department

Kate Heimbach
Department of Community, Trade
and Economic Development
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Department of Social and Health
Services

Dorie Keeley
Department of Social and Health
Services

Rob Kirkwood
Department of Social and Health
Services

Terry Liddell
Head Start — State Collaboration
Project

Brian Lindgren
Department of Social and Health
Services

Linda Long
State Auditor’s Office

John Toohey
Office of Financial Management
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GLOSSARY

Agency means any state office or activity of the executive and judicia branches of state
government, including state agencies, departments, offices, divison, boards, and commissions, and
educationd, correctiona, and other types of ingtitutions. (Chapter 39.29 RCW)

Allocated costs means direct costs that directly benefit more than one contract, program, or
function and can therefore be alocated to the benefiting programs based on a reasonable and
equitable basis.

Client means amember of the public who the agency has statutory authority to serve, protect or
oversee.

Client services means sarvices provided directly to agency dientsincluding, but not limited to,
medical and dentd services, employment and training programs, resdentid care, and subsidized
housing. (RCW 39.29.006 (2))

Cognizant agency (federaly funded programs only) means the Federd Agency responsible for
negotiating and gpproving indirect cost rates for a non-profit organization on behdf of al Federd
Agencies.

Contract as used in this report, means any contract for social services.

Cost Reimbursement Contract means a contract that provides for payment of alowable incurred
costs to the extent prescribed in the contract. These contracts establish an estimate of tota cost for
the purpose of obligating funds and establishing a ceiling that the contractor may not exceed (except
at its own risk) without the approva of the contracting state agency. (48 CFR 16.301 modified for
state purposes)

Direct costs means those cost which can be identified with a particular contract, program or cost
objective. For example, the entire sdary of an individua who spends dl of his or her time working
on asingle contract can be charged as a direct cost to that contract.

Feefor Service Contract means a contract awarded for services to be performed for a set fee or
rate.

Fixed price contract means a contract where the contractor is reimbursed alump sum or fixed
amount established in the contract. Typicaly, payment istied to completion of ddiverables, project
milestones, or other specific performance.

Grant means the furnishing by the State of assistance, whether financia or otherwise, to any person
to support a program authorized by law. It does not include an award whose primary purposeisto
procure an end product, whether in the form of supplies, services, or congtruction; a contract
resulting from such an award is not a grant but a procurement contract. (ABA Mode Procurement
Code)
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Indian tribe means any Indian tribe, band, nation, or other organized group or community,
including any Alaskan Native village or regiond or village corporation (as defined in, or established
under the Alaskan native Claims Settlement Act) that is recognized by the United States as digible
for the specia programs and services provided by the Untied States to Indians because of their
gatus as Indians. (OMB Circular A-133)

Indirect costs mean costs incurred by a contractor that are not readily chargeable to a particular
contract, program or function, but benefit all programs operated by the contractor. Indirect costs
are necessary to the overal operation of the contractor, but a direct relationship to a specific
contract cannot be shown.

M onitoring means the examination, andysis and verification of the contractor’s performance,
documenting outcomes in accordance with the contract and progress towards performance gods.
Monitoring includes planned ongoing or periodic activities such as reviewing, observing and
reporting.

Not-for-profit or a nonpr ofit organization means a group organized and operated solely for
charitable, religious, socid, palitica, educationd, civic, fraternd, athletic, or benevolent purposes.
No portion of the profits from events sponsored by a not-for-profit group may be paid directly or
indirectly to members, officers, directors, or trustees except for services performed for the
organization. Any compensation paid to its officers and executives must be only for actua services
and at levels comparable to the compensation for like positions within the state. (RCW 66.24.375
modified).

Performance-based contract means a contract where the contractor is reimbursed based on the
attainment of pecific outcomes or results, e.g., placement of aclient into unsubsidized
employment.

Procurement means the method used to select contractors and may include both competitive and
noncompetitive methods.

Reasonable costs: A cost is consdered reasonableif, in its nature or amount, it does not exceed
that which would be incurred by a prudent person under the circumstances prevailing at the time the
decision was made to incur the costs.

Social services means services provided to agency clients to promote their health and well-being, to

help them become more sdf- sufficient and successful in functioning in society; prevent
dependency; strengthen family reationships; and help restore individuds to successful socid
functioning. Socid services include, but are not limited to, English language training, child care, job
training, custodid care, residentid care, and training to at-risk students. Medical services are
excluded unless specificdly identified as asocid service in the contract.

Subcontract means a contract between a contractor and athird party (subcontractor) to perform
part or al of what is required under an underlying contract between the agency and the contractor.
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Subrecipient (federally funded programs only): Subrecipient means a non-Federa entity that
expends Federa awards recelved from a pass-through entity to carry out a Federd program, but
does not include an individud thet is a beneficiary of such aprogram. A subrecipient may aso bea
recipient of other Federd awards directly from a Federal awarding agency. Digtinguishing
characterigtics of a subrecipient include, but are not limited to, the following:

a) Deemineswho isédligibleto recaive services.

b) Hasits performance measured against whether the objectives of the state program are met.

¢) Hasresponshility for programmatic decison making.

d) Hasresponshbility for adherence to applicable State program compliance requirements.

€) Usesthe federd fundsto carry out a program of the organization as compared to providing

goods or services for a state program. (OMB Circular A-133)

Subrecipient (state funded programs). Subrecipient means any entity that expends state fundsto
carry out a state program but does not include an individua that is a beneficiary of such a program.
Digtinguishing characterigtics of a subrecipient include, but are not limited to, the following:

a) Deermineswho isdigibleto receive sarvices.

b) Hasits performance measured againgt whether the objectives of the state program are met.

¢) Hasresponshility for programmatic decison making.

d) Hasresponshbility for adherence to applicable State program compliance requirements.

€) Usesthe State fundsto carry out a program of the organization as compared to providing
goods or services for a sate program.

Vendor (federally funded programs only): Vendor means a dedler, distributor, merchant, or other
sdler providing goods or services that are required for the conduct of a Federa program. These
goods or services may be for an organization’s own use or for the use of beneficiaries of the Federd
program. (OMB Circular A-133)



Feedback

Commentsreceived on thedraft report:

“. . . the department supports the draft recommendations, and believes that these recommendations
can make asgnificant improvement in the stat€’ s socid services contract administration system. |
particularly support the recommendation to form an interagency quality improvement coordinating
committee to undertake a common approach to monitoring and oversight functions for socid
service contractors.” Mary C. Selecky, Secretary, Department of Health

“CTED agrees with dl of the findings and recommendations in the report and believes that adopting
the recommendations would be a positive step . . . Providing flexibility to state agenciesto
determine exactly how to implement these recommendationsisimportant.” Kate Heimbach,
Assistant Director, Administrative Services, Community, Trade and Economic Devel opment

“We bdieveit is not only reasonable but aso essentid to work toward increasing the expertise of
those respongible for implementing the contract administration system. Adopting * best practices
and providing OFM standardized training will be very beneficid for dl participants.. . . We believe
the improved efficiencies gained from the success of these recommendations should be expanded to
include other state contracting activities” Carver Gayton, Commissioner, Employment Security
Department

“ ... the guidelines published will assst usin doing a better job of managing our contract
requirements . . . In particular, we support the recommendation that state agencies be responsible
for determining necessary monitoring or auditing of contracts usng arisk-based approach.” Lyle
Quasim, Secretary, Department of Social and Health Services
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ENGROSSED SECOND SUBSTITUTE HOUSE BILL 2880

AS AMENDED BY THE SENATE
Passed Legislature - 1998 Regular Session
State of Washington §5th Legislature 1998 Regular Session

By House Committee on Appropriations (origipally sponsored by
Representatives Clements, Dickerson, Backlund, Gombosky, Parlette,
Gardner and Delvin) :

Read first time 02/07/98. Referred to Committee on .

AN ACT Relating to state agency personal service contract
guidelines; creating new sections; and providing an expiration date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

HEW SECTION. 8ec. 1. The legislature finds that the practice of
engaging nonprofit entities to provide social services by use of fee-
for-gervices and/or client services contracts has become necessary to
effective state agency operations. The legislature further finds that
there is a need to fundamentally examine how state contracts of this
type are managed. Thue, the legislature intends that a comprehensive
gtudy take place that will identify methods for improving state-wide
practices relating to fee-for-services and client services contracts.

MEW SECTIONM, Sec. 2. The definitions in this section apply
throughout this act, unless the context clearly requires otherwise.

{1} *"Agency" means every state office, department, division,
bureau, board, committee, or other state agency.

{2) "Task force®" means the task force on agency vendor contracting
practices:
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{3) "Contractor™ means any nonprofit entity holding a fee-for-
sarvices and/or client services contract or grant for the provision of
gocial services with the state of Washington, as defined in chapter
39.2% RCH.

(4) "Contract" means any fee-for-services and/or client services
contract or grant for the provision of social services as defined in
chapter 3%.29 RCW.

HEW SECTION. #8ec. 3. A task force on agency wvendor contracting
practices is established. The task force shall be convened by the
office of financial management and shall be composed of nine members to
be appointed by the director of the office of financial management.
Two members of the task force shall. be chosen as representatives of
contractors. Two members of the task force shall be chosen for their
personal work experiences ‘as state employees responsible for

administering contracts. All other task force members shall be
selected for their knowledge and experience with state agenecy practices
governing contracts. The director of the office of financial

management shall appoint a chair from among the members of the task
force. The task force shall invite and inﬂﬁrporate the participatlnn
of interested legislative members.

NEW SECTION, Sec. 4. {1) The task force shall review and prepose
legislative and administrative recommendations for the following
issueg:

fa} The adequacy of chapter 39.2% RCW in governing agency contract
management . Such a review shall include, but is not limited to,
whether the exemptions contained in RCW 39:29.040 (4) and (6) are
appropriate in maintaining agency oversight and accountability for
moneys used to angﬁge contractors;

(b} Process improvements that ensure adequacy of contract oversight
and provide accountability for taxpayer monevs, including the specific
roles of the office of financial management and other state agencies in
ensuring the accountability of public funds;

{e} The appropriate level of state reimbursement which will
determine which contractors are eligible to be audited by the office of
the state auditor using his/her authority under RCW 43.88.570. The
task force shall additionally recommend appropriate funding resources
for the office of the state auditor to exercise itg authority to audit

E2SHE 2880.PL p. 2



W o <] ;R & W R e

o
W W R O

16
17
1a
19
20
21
a2
23
24

25
26
27
28
29
30
31

iz
33
34
a5
36

nonprofit corporations who provide personal services to a state agency
or to clients of a state agency, under chapter 43.08 ROW, and
nongovernmental entities under RCW 43.B8.570;

{d) Whether uniform contract guidelines as exemplified by those
adopted in other states, such as Texas, are appropriate or necessary,
and the adequacy of current contract requirements and practices for
contractor selection and award, contract cempliance with state and
federal standards, contract management and monitoring, accounting
methods, payment mechanisms, paatcnnﬁrn:t procedures, contract legal
remedies and performance audits, sanctions to ensure contract
compliance, and financial reporting.

{2) The task force may utilize a cost-benefit analysis in preparing
its recommendations. The task forece shall develop proposed procedures,
policies, and guidelines, and, if necessary, proposed legislatiocn or
administrative rules, to address the issues of its review.

MEW SECTION. Sec. 5. The task force, where feasible, shall
collaborate with individuals from the public and private sector and may
ask such persons to establish an advisery committee. Agencies shall
cooperate with the office of financial management and provide the task
force with support and assistance necessary to carry out the purposes
of this act. The task force may consider the suggestions of agencies
in preparing its recommendations, including any findings and
information provided by the Jjoint legislative audit and review
committee.

HEM _SECTIONM. Sec. 6. The task force, where feasible, shall use
office of financial management staff and facilities. The office of
financial management may hire additional staff with specific techniecal
expertise if such expertise is necessary to carry out the mandates of
the study in this act. Each member of the task force is eligible to be
reimbursed for travel expenses in accordance with RCW 43.03.050 and
42.03.060.

HEW SECTION. B8ec. 7. By November 1, 1999, the task force shall
report its findings to the director of financial management, to the
house of representatives wendor contracting and services select
committee or to the most appropriate house of representatives standing
committee in the event that the vendor contracting and services select
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committee no longer exists, and to the senate committee on government
operations.

HEM_SECTION. Sec. 8. If any provision of this act or its
application to 'any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
perscns or circumstances is not affected.

HEW SECTION, 8Sec. 9. This act expires January 1, 2000.
MEW SECTION. Sec. 10. If specific funding for the purposes of
this act, referencing this act by bill or chapter number, is not

provided by June 30, 1998, in the omnibus appropriations act, this act
is null and wvoid.
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Appendix B: Contract Administration
Guidelines for Social Service Contracts

HE TASK FORCE ON AGENCY VENDOR CONTRACTING PRACTICES developed the

Contract Administration Guidelines for Socid Service Contractsto assst Washington state
agenciesin contracting for the ddivery of socid servicesto ther clients. The Task Force was
charged by the 1998 Washington State L egidature with the responsibility of providing
recommendations for improving state agency contract administration practices; the guiddines are
one of several products devel oped by the Task Force.

Washington state agencies are to ensure that the state receives full vaue for the tax dollars they
goend. State agencies have the respongbility to fulfill thisimportant objective through use of
effective and efficient contracting practices. These Contract Administration Guidelines describe
the essential responsibilities of state agencies for the adminigtration of client service contracts for
socia services.

The guiddines presented here apply specificdly to client service contracts for socia services.
Client services are defined in RCW 39.29.006(2) as. services provided directly to agency clients
including, but not limited to, medica and dentd services, employment and training programs,
resdentia care, and subsidized housing. For the purpose of these guidelines, socid services are
consdered services provided to agency clients to promote their health and well being; to help
them become more sdlf-sufficient and successful in functioning in society; that prevent
dependency; strengthen family relationships; and help restore individuds to successful socid
functioning. Examples of socia servicesinclude: child care, job training, custodid care,
resdentid care, English language training, and training for sudents at-risk. Medica services are
excluded unless specificaly identified asasocid servicein the contract. Socia research

sarvices provided to study asocid problem and which do not provide direct services to agency
clients are persond services and are not included in the definition.

Many other types of contracting activities are undertaken by state agencies. The scope of these

guiddines, however, is to address contracting activities associated with client sociad service
contracts.

Purpose of the Guidelines

An effective contract adminigtration system is key to successin utilizing public and private
sector contractors to provide socid services to state agency clients. The purpose of these
guiddinesisto define the essentid responsibilities of state agencies and their contractors to
ensure accountability for performance of contracts and the expenditure of public funds. The
guidelines are intended for contract managers, program managers, financid managers, and other
date agency daff involved with contract adminidiration, management and oversight. The
guidelines identify contract administration expectations that should be consdered as agencies
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determine policies and procedures necessary to satisfy their responshilities, and promote the
effective and efficient use of public funds.

Guiding Principles

Accountability: State agencies are accountable for ensuring that cost- effective, qudity
sarvices are provided to ther clients by agency contractors. Responsibility for al aspects of
contract adminigtration, management, oversight, and audit should be assigned to specific Saff.

Fiscal responsibility: State agencies are responsible for ensuring that public funds are used
asintended and contractors expenditures are adequately documented. State agencies should
identify al contractor funding sources to help prevent duplication of payments.

Collaboration: Ddivery of socid servicesis a collaborative effort between the State and its
contractors.

Contractor Selection: Sdection methods should provide state agencies the flexibility they
need to ensure timey quality services are delivered and encourage the participation of well-
qudified contractors.

Well-qualified contractors: Contractors providing socid services are to be wdll-qudified to
meet service ddivery, contract compliance and fiscd management expectations.

Effective oversight: State agencies are responsible for monitoring contractor performance to
ensure compliance with funding and contract requirements and to take action in the event of
noncompliance.

Leadership and Guidance: State agencies should provide leadership, policy direction,

training and/or technica support to agency and contractor aff to ensure effective and efficient
adminigtration of state administered contracts.

Deciding to Contract for Services

Certain legd requirements must be carefully considered before contracting for services.

Traditional State Work — State agencies should not contract if the needed service congtitutes
work traditionally performed by state employees and for which state employees are available,
(Washington State Supreme Court ruling in Washington Federation of State Employeesv.
Spokane Community College, 90 Wn.2d 698, 1978)

Termination of Classified Employees— The contract should not be entered into if execution of

a contract would terminate classfied employees or classified employee positions currently
exiging a the time of the execution or renewd of the contract. (RCW 41.06.380)
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Collective Bargaining — A socid service contract should not be awarded if contracting would
adversdy affect any collective bargaining agreements.

The agency should seek legd advice from the Assstant Attorney Generd regarding these or
amilar Stuations where legd requirements are uncertain.

Generdly, Sate agencies responsible for socid service ddivery have a combination of both

broad and specific authority to contract for services. Frequently, contracting may be mandated in
the authorizing legidation for a specific program or service. Factors that may be considered in
determining whether to contract for services include:

Does the agency or program have the legd authority to contract for the services?

Does the agency have adequate resources to administer the contracting process and monitor
the contractor’ s performance?

Does contracting provide the greatest benefit to the state and the clients?
Are qudified providers available to provide the service to be contracted?
Does the agency have sufficient or available staff to provide the service?

Contractor Selection

Under current state law, contracts for client services are exempt from the stat€' s competitive
selection requirements (RCW 39.29.040). However, federd funding rules, program specific
date Satutes, or interna agency policy may require a competitive procurement process for
certain contracts.

Generdly, Sate agencies have the flexibility and discretion to select contractors by using
procurement methods that best meet their needs. Procurement, as used here, is defined as the
method used to select contractors and may include both competitive and noncompetitive
methods.

Sdecting an appropriate procurement method is one means of ensuring the state receives the best
vaue and greatest overdl benefit for its clients. The procurement method chosen should
demondtrate the following characteridtics:

Supports the achievement of required contract performance outcomes.
Generates the best qudity and economic vaue.

Provides the grestest long-term benefit to clients receiving services.
Minimizes disruption of client services.

Promotes the participation of capable and responsible providers.
Allows interested and qualified providers to be considered.

Encourages competition where practical.
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Istimely and cost effective.
Isfair, objective and ensures equa treatment of prospective providers.

Minimizes the burden on adminigtrative resources.

Contractor Qualifications

Contractor screening criteria and methods will vary depending on program requirements and the
type of sdection process used. Ensuring that contractors are well qualified to meet service
ddivery requirements and management expectations is a key responsbility of state agencies.

Screening methods should ensure that contractors selected to provide services are able to meet
the following standards as they relate to the particular contract under consideration:

The contractor has the gppropriate experience, organization, technical qudifications, skills
and fadilities, or has the ability to obtain them (including probable subcontractor
arrangements).

The contractor is able to comply with the proposed or required time of delivery or
performance schedule.

The contractor has adequate administrative and financia capability for performance.
The contractor has a satisfactory record of integrity, judgment and performance.
The contractor is otherwise qudified and digible to recaeive a contract under gpplicable laws
and regulations.
Specific contractor qudifications that should be examined prior to contract award include:

Appropriate license, registration or authorization to do businessin Washington state, and/or
specidity licenses or certifications required for the service to be ddivered.

Financid stability.
Previous contractua performance.

Minimum or other necessary qudifications relevant to the contracted service including
experience, daff quaifications, service and administrative capability, and specid
requirements (e.g., bilingua capacity, insurance, geographic coverage, €tc.).

Licenses, registrations and certifications
Contractors, with the exception of public agencies, must be appropriately licensed to do business

in Washington state. Additiona specidty licensing, regidration or certification requirements
may be necessary, depending on the service to be ddlivered.
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Financial stability

Audit reports and financia statements may be used to demondtrate that the contractor has
effective financiad management practices and interna controls, isin sound financid condition,
and that any audit findings have been resolved. Contractors may aso be required to disclose
details of any debarment action, crimind investigation, indictment or other litigation againgt the
organizetion, which might adversdly affect its ability to completeits obligations.

Previous contractual performance

Past performance will often enable state agencies to better predict the quality of, and customer
satisfaction with, future work. References, monitoring and audit reports, or evauations are
potential resources to aid examination of prior performance. Aspects of past performance which
may be taken into account include:

Qudlity of service, including compliance with contract requirements.
Timeiness of performance such as adherence and responsiveness to contract schedules.
Cost controlsincluding staying within budget, and providing accurate and complete billings.

Business practices and key personnd performance including the track record of the
organization and its key staff, compliance with fiscal accountability requirements, and
effective working relations between the contractor and the agency.

Customer stisfaction.
Minimum/necessary qualifications
Minimum or necessary qudifications are determined by the state agency and program based on
requirements gpplicable to the contracted service. Such qudifications may include:

Experience providing the service and working with the target population.

Staff credentials and expertise.

Capability to meet service ddivery, program management, and contract administration
requirements.

Other specid requirements such asthe ability to provide culturdly relevant services, in
languages other than English when necessary; physica presence or capacity to deliver
services in specific geographic locations, insurance coverage; and other qudifications

necessary to perform the contract according to agency specifications.

Standards of Ethics and Conduct

State employees contracting on behaf of the dtate are to maintain strict ethical standards and take
caution to avoid any red or gpparent conflict of interest. Chapter 42.52 RCW, “Ethicsin Public
Service,” gppliesto dl state employees.
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The ethics law is designed to protect state employees from conflicts of interest or from engaging
in activitieswhere thair interest or loyaties are divided or may be questioned. Employees should
familiarize themselves with the gpplicable satutes and al agency policies whenever they are
involved in any contract on behdf of the sate. Agencies should contact their Assstant Attorney
Generd for further information.

Contract Provisions

A good contract isone that is readily understood, clearly describes the services contracted to
meet the Sate' s needs, is manageable, and provides a mechanism for measuring the contractor’s
performance. All contracts should contain, a aminimum, five basic dements:

Identification of the parties entering into the contract and signatures of the parties
representatives with the authority to bind the parties to the contract.

A clear description of the work and services to be provided.
The performance period, including dates when deliverables are due.
Payment terms, including the rate and timing of pay.
Terms and conditions, including program and fiscal accountability requirements, as
gpplicable to protect the interests of the parties.
Description of work

The description of work (also known as the statement of work) should be an accurate, thorough,
and measurable description of the essentia and technical requirements for the servicesto be
provided. The description should include the desired results and standards to be used to
determine whether the requirements have been met. Key characteristics of an effective
description of work include:

Clearly written; use plain smple English.

Results focused; results or performance should be the focus. Address specific procedure or
process requirements only when necessary.

Clearly defined expectations; the contractor should not have to guess what is expected. All
aspects of performance should be included.

Complete cover dl issues and express dl expectationsin sufficient detall.

Measurable; write the performance requirements in such away that it can easily be
determined if and when the contractor has successfully completed performance, and when
and how much the contractor should be paid.

Performance measures

Contract performance measures.
Define the standards for measuring contractor performance.
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Provide a means to monitor performance.
Measure sdtisfaction with the provider and client.

Provide data for program evauation.

When deve oping performance measures, congderation should be given in advance to how the
dataisto be submitted and analyzed. Key questions to be addressed:

How much information can reasonably be requested, submitted, and analyzed?
How often and on what schedule must the data be reported?

How will the information be submitted?

Who will receive the information?

How will feedback be provided to the contractor?
What is the cost and benefit of each proposed performance measure?

Good performance measures.
Are easily understood by contractors, state agencies, and the genera public.
Focus on the performance expected from the contractor.

Are wdl-defined and congder both the quantitative (how much?) and quditative (how well?)
aspects of performance.

Include awell-defined method for reporting data.

Areredidic in terms of available resources, funding and timelines, and recognize externd
factors beyond the control of the system.

Contract Management and Monitoring

The purpose of contract management isto:
Ensure the contractor isin compliance with the terms and conditions of the contract.
Verify the ddivery of services paid for by the state and the appropriate use of public funds.
Ensure that agencies and clients are satisfied with contractor performance.

Resolve any issues, concerns or problems that may arise from contractors and clients related
to contracts administered by state agencies.

The specific nature and extent of contract management varies from contract to contract, and
should be tailored to the type of contract and contractor involved. Factors which may influence
the gpproach to contract management include the nature of the work; the size, complexity and
sengitivity of the contract; experience of the contracting parties; and contractor performance.
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Contract management and monitoring respongbilities should be carried out by the individud,
team, or entity that has the necessary expertise and authority to assess service qudity and enforce
contract provisions. Typica responghbilities may include:

Understanding the contract including the respective contract obligations and performance
indicators by which performance will be monitored.

Ensuring that the contractor has a good understanding of how the contract will be managed
and monitored.

Monitoring the performance of the contractor against the contract terms and agreed
performance indicators.

Egtablishing and maintaining an effective working reationship with the contractor.
Collaborating with agencies funding the same contractor.

Providing feedback regarding contract performance.

Maintaining adequate documentation and records of al dealings with the contractor.

Providing or facilitating delivery of guidance, training or technica assstance to ensure
contract performance and compliance.

Addressing issues that arise during the contract and agreeing on methods for resolving
problems.

Exercising contract remedies, as appropriate, when the contractor’ s performance is deficient.

Seeking specidigt advice when unsure of therights of ether party or the correct gpplication
of the contract.

Verifying the contractor has fulfilled requirements of the contract before gpproving invoices
for payment.

Monitoring payments againgt contract terms.

Processing invoices for timely payment in accordance with state laws, the contract, and
agency palicies.

Monitoring

Monitoring is defined as the examination, analyss, and verification of the contractor’s
performance. Monitoring includes planned ongoing or periodic activities such as reviewing,
observing, and documenting outcomes in accordance with the contract and reporting.

The primary responsbility for performance of the contract rests with the contractor. However, it
iscritical that the state agency monitor its contracts for adequate performance to protect both the
dae sand the dients interests. Effective monitoring can dso asss in identifying and reducing
fisca and program risk as early as possible, thus protecting both public funds and the clients
being served. Monitoring should be viewed as a preventative function; an opportunity to
determine the need for and provide technical assistance; and a vauable source of information
concerning the effectiveness of services and sarvice delivery methods. The contractor should be
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cons_i dered a gtrategic partner and encouraged to innovate, improve, and ddliver better customer
service,
Each agency should have a system to ensure ongoing review and verification of:
The contractor’ s performance and compliance with the requirements of the program.
Adherence to gpplicable laws and regulations.
Progress toward the expected results and outcomes specified in the contract.

State agencies are responsible for determining the methods needed to effectively assess and
evauate contractor performance and compliance.

Risk Assessment Approach to Monitoring

It isnot redigtic to expect monitoring of every requirement of every contract. A risk assessment
isauseful tool to determine the level of monitoring effort gppropriate for a specific contract.

State agencies are encouraged to use a risk-based gpproach to determine the level of review
needed, target monitoring efforts to areas of greater risk, and prioritize contractors for
monitoring purposes. A risk assesament evauates risk factors such as the agency’ s experience
with the contractor, contractor systems and controls, changes in operations or personnd, the
history of the specific program or service, and other appropriate indicators of risk based on the
knowledge and experience of state agencies. Risk factors can be broken out into three broad
categories.

Risks associated with a particular program.
Risks associated with a particular provider.
Risks associated with the state agency.

Risks associated with a particular program: Programsdiffer in thelr inherent risks.
Examples of risk factors that may be related to a program include:

Higtory —isit anew or long established program or service? Have any significant changes
occurred?

Complexity — are the requirements smple or complex?
Sengtivity — how vulnerable are the clients the program serves?

Responsibility for key decisons — are decisons about digibility and amount or type of
service to be provided to aclient made by the state agency or the contractor?

Payment method — what type of payment method is used (for example, cost reimbursement,
feefor service, performance based)? What experience does the state agency have with this
method? All payment methods have risks, depending on the circumstances.
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Competition — was the contract awarded on a competitive basis, which included detailed
evauation of the service proposal, costs, and contractor qualifications, or was it awarded on a
noncompetitive basis?

Risksassociated with a particular provider: Contractors dso have inherent risks. Examples
of risk factors that may be related to a provider include:

Totd funding from the agency — is the amount of funding smal or large? Doesthe
contractor have many or few contracts with the state?

Multiple funding sources — is the full cost of the service pad for by a single funding source
or isthe contractor usng severa funding sources?

Collaboration — has the contractor promoted collaboration on service ddlivery and contract
expectations between itself and dl of its funding partners?

Length of time in busness— has the contractor been in businessfor severd yearsor isit a
dart-up?

Experience and past performance — how extensive is the contractor’ s experience with this
type of service? What istheir performance history? Have there been changesin key staff?

Financid health and practices— is the contractor’ s financia condition good or poor? Doesit
have a higory of financid difficulties? Doesit demongtrate sound financid practices? Isthe
contractor’ s financid record keeping system adequate for the number and complexity of fund
sources being managed? Doesit do business with related parties and, if yes, does this
business affect agency funds?

Compliance and interna controls —whét is the history of compliance and interna controls?
Does the contractor’ s audit report show weaknesses or findings of noncompliance? Do the
same findings recur year after year? Does the contractor have adequate segregation of
duties?

Board of directors — if the contractor is a nonprofit organization, does the board take an
active rolein directing the organization, establishing management policies and procedures,
and monitoring the organization’ s financial and programmatic performance? s the board
made up of unrelated individuals? Do employees of the organization serve as board
members?

Subcontracting — does the contractor subcontract key activities? Doesit have an effective
monitoring function to oversee these contracts?

Risks associated with the state agency: State agencies differ in their experience contracting
with particular programs or contractors and in the availability and effectiveness of their
monitoring efforts. Examples of risk factors that may be related to a Sate agency include:

Experience with the contractor — has the agency worked with the contractor before or isit a
new contractor? What has been the result of prior contracts, monitoring efforts, and audits?

Experience with the program — what type of experience does the agency have with this
program or service?
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Monitoring methods — does the agency have well-established methods of monitoring? Do
these monitoring methods effectively mitigate the other types of possble risks?

Based on the results of the risk assessment, the agency should determine the scope, frequency,
and methods of monitoring to be used that ensure sufficient oversight given the risksinvolved.
Risk assessment results may aso be used to devise more stringent controls and tighter contract
language, when appropriate, to adequately monitor the use of contracted funds.

Monitoring Plan

One means of defining the specific monitoring methods appropriate to a particular program or
service and the monitoring activities to be completed for an individua contractor is amonitoring
plan. The plan will identify the tools to measure and assess contract performance and
compliance, and the process for collecting information. The plan can dso enable an agency to
assess the contract management resources necessary to ensure adequate oversight. Theleve of
monitoring, asincluded in the plan, should be commensurate with the importance or sengtivity
of the service. Further, the plan can identify how monitoring activitieswill be coordinated
between multiple state agencies providing funding to a contractor. Idedlly, the monitoring plan
will be prepared concurrent with the contract to ensure consistency and that contract
requirements support the planned monitoring activities.

It is not required, or even desirable, that every contractor recelve the same level of attention.
Generaly, contractors who receive more money, who have a history of problems, and/or who are
new will require more monitoring than those who have smaler dollar vaue contracts and/or have
agood track record with the agency. Where monitoring results demonstrate consstent good
performance, the amount of monitoring may be adjusted accordingly. This savesthe Sate

money, reduces oversight burdens on the contractor and recognizes the contractor’ s achievement
of performance.

Monitoring plan activities may include:

Periodic contractor reporting: Require the contractor to submit progress or other
appropriate data or reports based on pre-defined criteria

Agency review of contractor reports: Review the contractor’s data or reports for
verification of services provided and adherence to the contract. Substandard performance
must be identified and addressed in atimely way.

I nvoice audits: Compare billings with the terms agreed upon in the contract. Ensure the
costs being charged are within the contract parameters.

Onsitereviews and observations. Conduct onste reviews/observations to interview
contractor staff and clients, review key systems and service documentation, and observe
operations whenever possible. The results of these visits should be reported and compared
with contract requirements.

Other periodic contact with contractor: Maintain contact with the contractor to review
progress on aregular bass. Good contract monitoring includes a continuous did ogue with
the contractor.
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Customer surveys. Survey customers concerning service ddivery and qudity. Require the
contractor to resolve customer complaints. Keep records of both the complaint and method
of resolution.

Corrective action: Verify whether the contractor has completed corrective action plans
including procedures to address noncompliance or inadequate performance on the part of the
contractor. A written record of the actions taken should be maintained. If corrective
measures are not completed by the contractor in atimely manner, the agency should take
prudent action to reduce the risk of lossto the state. Such action may include, if necessary,
withholding payment from the contractor, requesting partia reimbursement of funds aready
digtributed or termination of the contract.

Monitoring involves prudent collection of needed information about contractor operationsand is
not limited to Ste vigts or the completion of formad reviews. Every communication with a
contractor is an opportunity to document monitoring activity. Adequate documentetion is
essentid for program monitoring. Contract files should include copies of |etters, meeting notes,
and records of phone conversations as evidence that conscientious monitoring has occurred
during the life of the contract.

Contract Cost and Financial Provisions

Every client socid service contract should specify the method of compensation to be used to pay
the contractor for the ddlivery of services. Contract terms should clearly spell out the
documentation requirements, and billing and payment procedures relevant to the compensation
method used. Typica compensation structures include:

Cost reimbursement: The contractor is reimbursed on the basis of its actud costs incurred
in providing the services based on an gpproved budget specifically authorized in the contract.
Allowable and undlowable cost provisons should be clearly identified in the contract. The
contract generaly includes a maximum alowable compensation leve for the contract period.

Feefor service: The contractor receives a set fee for delivering a defined unit of service
based on arate authorized by the contract. The contract may or may not specify amaximum
alowable compensation. The fee may be based on an established rate structure set by law,
regulation or policy, or may be based on cost information provided by the contractor during a
competitive solicitation or contract negotiation.

Fixed price or lump sum: The contractor receives a st fixed amount or lump sum payment
based on terms established in the contract. Typicaly, payment istied to completion of
agreed upon performance; however, other dternatives (such as lump sum payments made to
compensate for activities conducted during a pecific period of time) are possble. The
contract generdly establishes a maximum alowable compensation.

Performance based: Performance based contracts are based on attainment of specific
outcomes (for example, placement of a client into unsubsdized employment). Therate of
compensation is generaly negotiated based on cost information provided by the contractor.
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In some cases, the rate may be set by agency policy or other means. Generdly, performance
basad contracts identify the maximum alowable compensation.

The method used to determine contractor reimbursement should ensure that the state pays afair
and reasonable price for services. Prior to the contract award, the services should be anadlyzed to
determine the most effective method of payment. Idedly, the compensation structure selected
will be one which best supports ddlivery of outcomes, rewards motivation, encourages
efficiencies and effectiveness of service, and provides the best vaue to customers. In some

cases, the compensation structure may include a mix of payment methods as described above.
For example, the method of payment may be based primarily on attainment of specific
performance targets but could aso include a periodic fixed or lump sum payment to ensure the
contractor has funding sufficient to meet core operating requirements.

If subject to negotiation, proposed contractor budgets or rates of reimbursement should be
reviewed to ensure that the level of compensation is reasonable and necessary to accomplish
agency objectives. Agencies should consider whether there is a reasonable correlation between
the quaity of service provided and costs of providing the service as identified by the contractor.

The method of payment selected may have an impact on the level and type of monitoring
activities required to ensure that the state received the services contracted for and, where
specified, the funds are used asintended. Contracts with a cost reimbursement compensation
dructure or contracts that use multiple funding sources, particularly those supported with federd
funds, are likdly to require ahigher level of monitoring than contracts using the other payment
methods described.

General Cost Principles

Contract funds may only be used for dlowable costs. When determining whether acost is
dlowable, the agency should consider the generd principles for alowability as described in the
next section, applicable federa cost principles, or other provisions gpplicable to the particular
program. Specific Satutory provisons, adminigtrative rules, agency policy, or federa
regulations may require exceptions to the principles described in this guide. Where exceptions
occur, they should be specificaly indicated in the contractua agreement between the state and
the contractor.

In no instance should the same cost be reimbursed more than once. Similarly, costs for the
same sarvice, taking into account the service time period should not be paid by more than one
funding source. If the cogts for services provided are to be distributed among severd funding
sources, the costs should be proportiondly distributed. Agencies should ensure that the cost
distribution method is well understood, documented, and agreed to by the contractor and funders
of the service prior to the contract start date.
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General Principles for Allowability of State Contracted Costs

In order to be alowable for reimbursement by state agencies, dl costs must meet the following
generd criteria A cost must:

Be necessary and reasonable for proper and efficient program administration, and dlocable
under these guiddines. Only cogts that are directly attributable to specific work or the normal
adminigtration of the contract, or allocable to the contract, are reimbursable.

Be authorized by the funding agency and not prohibited by federa, state or locd laws.

Be in conformance with any limitations or exclusons set forth in federa or Sate laws, or
other governing limitations as to types or amounts of cost items.

Be congstent with policies, regulations, and procedures that apply uniformly to both
financialy asssted activities and to other activities of the contractor.

Be accorded consigtent treatment. A cost may not be assigned to a contract as adirect cost if
any other cost under the same circumstances has been charged to the contract as an indirect
cost.

Be determined in accordance with generaly accepted accounting principles or other
accounting method appropriate to the circumstances.

Be dlocable to appropriate program(s). May not be also charged to other federa or non
federd program(s), in either the current or prior periods.

Benet of al applicable credits.

Be supported by the contractor’ s accounting records and adequately documented. See
goplicable U.S. Office of Management and Budget (OMB) circulars for additiond
information on required accounting records and source documentation for federa funds.

Reasonableness of Contracted Costs

A cogt isreasondbleif, in its nature and amount, it does not exceed that which would be incurred
by a prudent person under the circumstances prevailing a the time the decison was made to
incur the cost. In determining the reasonableness of a given cost, where applicable, consderation
shdl be given to:

Whether the cost is ordinary and necessary to the operation of the contractor or to the
performance of the contract.

The regtraints or requirements imposed by such factors as sound business practices, ams-
length bargaining, laws and regulations, and terms and conditions of the program.

The market prices for comparable goods and services.

Whether the individuas involved acted with prudence considering their responghilities to the
entity, the state contracting agency, and taxpayers.

Whether the costs were incurred in accordance with the contractor’ s established policies.
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Federal Cost Principles

Contracts supported with federa funds are subject to federa cost principles that provide
guidance on the alowable and undlowable costs. The chart below lists cost principles that apply
to different types of organizations (such as, locd government or Indian tribe, nonprofit entity,

educationd inditution or for-profit entity).

For the costs of a—

Use the principles in —

State, local or Indian tribal government

OMB Circular A-87 Cost Principles for State
and Local Governments

Private non-profit organization other than
an (1) institution of higher education, (2)
hospital or (3) organization named in OMB
Circular A-122 as not subject to that
circular

OMB Circular A-122 Cost Principles for
Nonprofit Organizations

Higher educational institution

OMB Circular A-21 Cost Principles for
Higher Educational Institutions

For-profit organization other than a
hospital and an organization named in
OMB Circular A-122 as not subject to that
circular

48 CFR Part 31 Contract Cost Principles
and Procedures, or uniform cost accounting
standards that comply with cost principles
acceptable to the awarding agency

Hospital

45 CFR Part 74, Subpart E, or other cost
principles acceptable to the Federal agency

The applicahility of the cost principles flows through to the subrecipient. The type of recipient
or subrecipient determines the gpplicable cost principles, regardless of whether the funds are
received directly from the Federd government or through a subaward from a primary recipient

(such asthe State of Washington).

The exception to the cost principles is where statutory or regulatory provisions gpplicable to the
prime recipient are more restrictive than the cost or adminigrative principles gpplicable to the
subrecipient. If a statute passed by Congress prescribes policies or procedures that differ from
those in the Circular, the provisons of the statute govern. For example, it is not uncommon for
Congress to enact legidation that restricts certain items of cogts (such as, limitations on indirect
or adminidrative costs). Where such aredriction exidts, it ishinding. Accordingly, Sate
agencies should exercise care in gpplying Circular definitions when making judgments about the

effect of gatutory limitations.

Cost Allocation

Thetotd cost of acontracted service is comprised of the alowable direct costs required for
performance of the service plusits share of the alowable alocated and indirect costs. Cost
dlocation isthe process of dividing these types of costs between the funding sources available to
the contractor in accordance with the relative benefit received.
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Direct costs are those which can be identified with a particular contract, program, or cost
objective. For example, the entire sdlary of an individua who spends dl of his or her time
working on asingle contract can be charged as a direct cost to that contract.

Allocated costs are cogts that directly benefit more than one contract, program, or function
and can therefore be alocated to the benefiting programs based on some reasonable and
equitable basis. For example, an individud spends his or her time working on a number of
different contracts for the contractor. The sdlary and benefits for that person can be charged
to the respective contracts as an allocated cost based on the number of hours reported to each
contract on time sheets. Allocated costs should be distributed based on actua expenditures;
an dlocation based on available budget is not acceptable.

I ndirect costsare costsincurred by a contractor that are not readily chargeable to a particular
contract, program, or function, but benefit all programs operated by the contractor. Indirect
costs are necessary to the overall operation of the contractor, but a direct relationship to a
specific contract cannot be shown. An example of an indirect cost might be the sdary and
benefits, space costs, and supplies for the contractor’ s accounting department. Generadly
these kinds of costs are identified, pooled and charged to different funding sourcesusing a
rate designed to recover the costs. Thisis caled an indirect cost. The indirect costs gpplied

to a contract should be based on the relative benefit received. Indirect cost dlocation plans
should be coordinated and gpproved by all funding agencies prior to the start of contract
savice ddivery.

Increasingly, the costs of delivering a service or set of services may be distributed by the
contractor to more than one contract or funding source. As aresult, state agencies should request
information from contractors on al the contractor’ s funding sources to gain acomplete
understanding of the funding that will be used by the contractor to meset its contractua service
obligations for the specific contract being devel oped.

When the contractor will be paid on a cost rembursement basis and will be using other funding
sources in addition to those provided under the agency’ s contract, agencies should request from
the contractor adescription of its methodology for assigning codts to each funding source. Such
a description may include:

Period of time covered by the plan.

Cost itemsto be dlocated.

Allocation method.

Funding sources to which costs are alocated.
When multiple funding sources are used, it may be necessary to think through the compliance
and documentation impacts to ensure that alowable costs are in the aggregate only billed once.
Appropriate guidance should be provided to the contractor, prior to the contract start date, for

any specia compliance, documentation, or other requirements related to the use of multiple
funding sources.

B-16



Fiscal Monitoring

The scope of fiscal monitoring applied to a gpecific contract will vary, depending on various
factors, including:

The method of contract compensation.

The financid management requirements for the source of funding used to support the
contract.

Monitoring requirements established by law, policy or practice.
Results of arisk assessment, prior monitoring activities or audits.
Use of multiple funding resources.

Other congderations as identified by the agency.

Key principles that an agency should keep in mind when consdering the fiscal monitoring needs
of any contract include:

State agencies are accountable for ensuring that cost-effective, quaity services are provided
to their clients by agency contractors.

State agencies are responsible for ensuring that public funds are used asintended and in
accordance with applicable laws, regulations, and contract provisions.

Contractors are accountable for maintaining internd controls and financia systems that
ensure funds are accounted for and spent in compliance with relevant requirements.

State agencies and contractors are to maintain adequate safeguards to prevent misuse or
misappropriation of funds provided through state administered contracts, and to ensure the
same sarvice delivery cogts are not billed to more than one funding source.

The most basic leve of fiscd monitoring isthe review of the contractor’ sinvoices and
documentation required to support the billing submitted. Before authorizing payment, the
agency should ensure the contractor has adequately demondtrated the satisfactory delivery of
sarvices as agreed to in the contract. In addition to verifying the accuracy of the contractor's
billing and documentation, and its consstency with contract requirements, the agency should
ensure that total payments are within the limits st by the contract.

Mogt of the fiscal monitoring activities related to reviewing contractor invoices is completed as
desk level monitoring. However, agencies may wish to make periodic Ste visits to conduct
additiond review tests to verify service ddivery as reported by the contractor.

Contracts with fee-for-service, fixed price, or performance based compensation structures may
require no further fiscal monitoring. Cost reimbursement contracts are likely to be subject to
further testing which may be conducted using contractor salf assessment tools, additional desk
level review of contractor reports and documentation, Site visits, or acombination of these
methods. Appropriate fiscal monitoring procedures should be determined as needed. Again,
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decisions regarding the scope and methods to be used should take into account requirements that
may be established by the funding source, risk assessment results and other relevant factors.

Contractors thet rely on use of multiple funding sources, or ddiver multiple smilar services may
aso require ahigher level of monitoring to verify that costs are being alocated in conformance
with agreed upon cost alocation plans.

Timely Payment

Due dates for payments are generally established by the terms of the contract between the agency
and its contractors. If the contract is silent concerning terms, the standard terms are net 30 days.
The 30 days begin upon receipt of a properly completed invoice, including appropriate
documentation when necessary, based on the requirements contained in the contract.

All payments should be made by the due date. Asrequired by Chapter 39.76 RCW, state
agencies, if billed, are required to pay interest at the rate of one percent per month on past due
accounts.

Due dates are postponed in the case of disputes. If thereisagood faith dispute, the agency
should provide prompt natification to the contractor in accordance with contract provisions or
RCW 39.76.020(4).

In some cases, the contractor may be required to obtain prior authorization from the state agency
to provide client services. Agency policies and contract terms should specify how such
authorization needs to be documented. Agency action to gppropriately document service
authorization may need to occur before the contractor is able to submit its billing to the agency.
When thisis the case, state agencies are strongly encouraged to ensure that service authorization
documentation is completed in atimey manner.

Contractors with limited financia reserves could be adversely impacted by the failure of the state
agency to fulfill its obligations in atimely manner. It could dso have an impact on the

contractor’ s ability to provide services or meet their contract obligations. Ensuring timely
payment isin the date' s best interest.

AUDIT

Contractors who receive socid service contracts are responsible for complying with federa and
state requirements associated with the funds used to provide services. This responsbility
includes having an audit when required.

Socid service contractors will typically be required to meet audit requirements in two instances:

A federd single audit is required when the contractor is anonprofit or local government
entity, is considered a subrecipient of one or more federal awards, and has spent $300,000 or
morein federd funds during its fiscd year.
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When the contractor meets the subrecipient definition and the state agency program has
elected to require an audit as a condition of the contract.

There are severd different types of audits. The most sandard onesare: 1) financid audit; 2)
limited scope or agreed-upon procedures audit; and 3) OMB A-133 federd sngle audit. Each
type is defined below.

In order to meet the needs of government users, each type of audit should be performed in
accordance with the Generdly Accepted Government Auditing Standards (GAGAS) established
by the American Ingtitute of Certified Public Accountants and the standards applicable to
financid audits established by the Comptroller Generd of the United States. (GAGAS is hot
gpplicable to dl audits, but applies to governmenta agencies and not-for- profits when they
recaive sufficient federa funds.)

Financial audit: afederd or date financid audit is an examination of an organization's books
and records. Theresults of afinancid audit are an expression of opinion by the independent
auditor on the fairness of the presentation of the financia statements and conformity with
Generdly Accepted Accounting Procedures (GAAP).

Limited Scope or Agreed-upon procedures audit: in alimited scope or agreed-upon procedures
engagement, the contracting agency defines the specific auditing procedures required.

Generaly, the agreed- upon procedures audit will examine specific program compliance and

interna controls requirements (for example, alowed and unalowed activities, alowable cods,
eigibility, or reporting). The auditor’s report for alimited scope or agreed-upon procedures

audit will include a description of the procedures followed and the findings which resulted. This

type of audit provides approximately the same level of testing and assurance as would be

achieved with a program audit, but substantidly less than an agency-wide sngle audit.

OMB A-133 Federal Single audit: afederal sngle audit may be required when an organization
expends federa funds. A single audit isafinancid, internd control and compliance audit
completed on an entity asawhole. The result of asingle audit is an expresson of opinion by the
auditor on the fairness of the financial statements and conformity with GAAP; areport on

interna control related to the financia statements and maor federd programs; and a report on
compliance with laws, regulations and provisons of a contract or grant agreement.

If an organization spends federd funds under only one federd award, the entity may elect to
obtain a program specific audit ingtead of asingle audit. The result of a program specific audit is
the same expresson of opinion by the auditor asin asingle audit, except it relates only to the

gpecific program.

Federal Audit Requirements for Federally Funded Contracts

Contractors that are a state agency (including state colleges and universties), loca governmernt,
or nonprofit entity, meet the subrecipient definition and expend $300,000 or more in federa

funds during their fiscd year are required to meet the Single audit requirements contained in
Circular A-133, Audits of States, Local Governments and Non-Profit Organizations issued by the
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U. S. Office of Management and Budget (OMB). In most instances, entities subject to A-133
will recaive an annud, entity-wide single audit. However, if the entity spends federal funds
under only one program, the entity may elect to have a program specific audit.

The State Auditor’ s Office conducts an annua statewide single audit that satisfies A-133
requirements for al state agencies, including higher education ingtitutions. If the contractor isa
local government, the audit will be conducted by or under the supervision of the State Auditor’s
Office. A-133 audits of nonprofit contractors are conducted by a quaified independent auditor
selected by the contractor.

The overal objectives of an A-133 single audit are to determine whether:

The financid statements of the contractor present fairly itsfinancia pogtion and the results
of itsfinancid operations in accordance with generdly accepted accounting principles;

The contractor has adequate internd fisca and management control syslemsto provide
reasonable assurance that it is managing federd financia assistance programs in compliance
with gpplicable laws, regulations and contract requirements, and

The contractor has expended federd funds in accordance with the terms of gpplicable
agreements and has complied with laws, regulations, and requirements that may have a
materid effect onitsfinancid atements.

A single audit, prepared in compliance with A-133 requirements, will include the following
eements

Financial
Independent auditor’ s opinion on the financia statements
Schedule of expenditures of federd awards

Internal control
Report on internd control structure related to the financid statements in accordance with
generdly accepted government auditing standards
Report on interna controls regarding mgor programs

Compliance
Report on compliance with laws and regulations

Other
Schedule of findings and questioned costs
Summary schedule of prior audit findings
Corrective action plan

Subrecipient definition

Single Audit Act requirements for state contracts supported with federa funds apply only to
contractors that meet the definition of asubrecipient. One of the more challenging tasks facing
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dtate agencies that contract for socid servicesis determining whether a contractor isa
subrecipient or avendor. Judgment must be used to determine the type of relationship gpplicable
to a contract agreement; the substance of the relationship is more important than the form of the
agreement. Additiond guidance to assist Sate agenciesin distinguishing between subrecipient
and vendor relationshipsis available in the State Adminigtrative and Accounting Manua

(SAAM) issued by the Office of Financial Management (A copy of SAAM isavailable on the
internet at http://Aww.of m.wagov/policy/saamintro.htm).

Audit requirements for state contracts supported with federa funds apply only to contractors that
meet the definition of a subrecipient. Washington state has also eected to base its audit
requirements for state-funded contracts on the federd subrecipient definition.

A subrecipient is any nonfederd entity that receives financid assstance, directly or through a
pass-through organization such as a state agency, to carry out or administer a program.
Digtinguishing characterigtics of a subrecipient include, but are not limited to, the following:

Responsibility to meet gpplicable compliance requirements;

Respongbility for programmatic decison making;

Performance is measured against mesting the objectives of a program; and
Determining digibility for assstance.

Contractors that do not meet these criteria are considered vendors. A vendor is an entity
responsible for providing generdly required goods or services related to the support of the
federal assstance program. Digtinguishing characteristics of avendor may include:

Providing the goods or services within normal business operations;
Providing Smilar goods or services to many different purchasers;
Operating in a competitive environment; and

Is not responsible for adhering to program compliance requirements.

Audit Requirements for State Funded Social Service Contracts

Washington State has a modified single audit requirement smilar to the federd sngle audit
requirement for social service contracts supported with state funds. However, the Task Force on
Agency Vendor Contracting Practicesis recommending that the Legidature reped this Satute
and use the aternative risk assessment approach to determine the contractors that need to be
audited and to set audit requirements.

Each agency program will be responsible for establishing a consstent risk assessment framework
that takes into account relevant factors which may apply to their program or contractors.
Guidance on developing and using risk assessment criteriais provided in the Contract
Management and Monitoring section of these guiddines. State contract audit requirements
should take into account and avoid duplication of audit procedures that would be performed as a
result of other audit requirements gpplicable to the contractor (for example, A-133 audit
requirements).
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Based on the results of the agency’s or program’ s risk assessment, audit requirements should be
incorporated as needed in the contract agreement. The contract should specify audit expectations
in sufficient detail to enable the contractor and its independent auditor to know, in advance,
compliance requirements and auditing procedures to be applied.

While an audit requirement may be an important feature of an agency’s or program’ s contract
oversight system, it should not be used to replace other types of monitoring. Audits do not tell
the contracting agency or program about the qudity or appropriateness of the contractor’s
sarvices. By their nature, audits do not provide complete assurance that funds are being
administered properly. Finaly, the contractor’ s audit report will typicaly be submitted severd
months after the beginning of the contract, which means significant problems may occur during
that time if the agency relies just on the audit to monitor the contract. State agencies need to
perform monitoring during the life of the contract in order to ensure that funds are administered

appropriately.

AUDIT REVIEW AND RESOLUTION

Audits serve as an important feedback mechanism on the management and financid operation of
government funded programs. State agencies are expected to give priority to the resolution of
audit recommendations and to corrective action related to findings contained in independent
auditor reports.

Federal Single Audit Act Responsibilities

Based on the federd Single Audit Act and OFM policies, state agencies have severa key
respongbilities related to the receipt and review of contractors OMB A-133 audit reports, and, if
needed, resolution of audit findings related to the contracts administered by their agency:

Ensuring that contractors comply with gpplicable audit requirements and provide audit
reports and corrective action plans, when required, in atimely manner;

Reviewing audit reports for completeness and adherence to audit Sandards, and advising the
auditor, and the contractor where gppropriate, of any deficiencies found in the audits when
the deficiencies require corrective action by the auditor;

Evauating the audit findings and corrective action plan submitted by the contractor and the
impact of the findings on agency programs,

Issuing awritten management decision on audit findings within sx months after receipt of
the audit report; and

Following up to ensure that the contractor takes appropriate and timely corrective action,
including repayment of funds or other action as may be needed.

Audit issues

One of the primary purposes of an audit is to determine whether the contractor’ s costs and
revenues are dlowable under the contract and program requirements. Accordingly, the audit
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report isto identify costs and revenues which the auditor finds are indigible or otherwise
improper as part of the contract.

Questioned costs normdly fal under the following categories:

Cogts which are specificaly unallowable under the relevant program and contract conditions
or indructions;

Costs which are not reasonably documented as being related to the program or contract;
Costs which have been charged to more than one program or funding source;
Cogtsincluding the vauation assigned to any cash equivaent (in kind) contributions which
appear to be unreasonable in light of evidence reviewed by the auditor; and

Codgsrequiring forma written approva by the funding state agency but where no evidence of
gpprovd isavalable.

Questioned costs will be presented in a schedule of findings and questioned codts.

Additiond audit issues that may affect agency programs include findings other than questioned
costs (fraud, findings of noncompliance, reportable conditions or materia weaknesses), weak
financia condition or other matters of concern to the state agency.

Auditors may aso issue amanagement letter. Thisisagood place to look for potentid
problems. It will cover generd suggestions that may or may not be considered gpplicable to
management. But it will dso include items which were not considered materid to the financid
Satements, but may be of interest for monitoring purposes.

Audit review

State agencies should perform desk reviews of audit reports of their contractors. The purpose of
the desk review isto determine whether the audits meet the gpplicable standards and whether
issues disclosed in the audit report affect the agency’ s programs. The desk review should be
documented as the State Auditor’ s Office and others (interna auditors, federa funding agencies)
may review the agency’ s monitoring efforts, which includes review and resolution of audit
reports.

Agency management decisions and corrective actions must be consstent with law, regulations,
contract terms and conditions, and policies established by the agency, the Office of Financid
Management, the federd government, and other oversght entities as gpplicable. The
management decision needs to clearly state whether or not the audit finding is sustained, the
reasons for the decision and the expected contractor action to repay disallowed costs, make
financid adjustments, or take other action. |If the contractor has not completed corrective action,
atimetable for follow up should be given. Corrective action should beinitiated within Sx

months after receipt of the audit report and proceed asrapidly as possible.
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Appendix C: Current Law Governing State
Social Services

Contract Responsible Existing Legal Frame Work
Administration Agency (Law, regulation or policy and its effect)
Function
Authority to contract All agencies Agency’s enabling legislation generally includes authority to contract
All agencies RCW 41.06.380 — state civil service law contracting limitations
All agencies RCW 43.17.065(1) — expeditious exercise of power to issue permits, licenses,
certifications, contracts and grants
Agency specific Agency and program specific laws providing authority or limitations
Contract procurement All agencies Chapter 39.29 RCW - personal service contracts
All agencies RCW 39.29.040 — exempts client service contracts from provisions of Chapter
39.29 RCW
All agencies Chapter 42.52 RCW - ethics in public service
Contract negotiation and All agencies RCW 43.88.130 - contracts in excess of amount appropriated for that purpose
approval prohibited
Contract management All agencies RCW 43.88.160(4)(a) — internal controls and internal audits
and monitoring
Contract payment and DSHS RCW 43.20A.405 — authority to establish rates of payment for purchased
financial provisions services (DSHS only)
DSHS RCW 43.20B.675 — vendor overpayment provisions (DSHS only)
All agencies RCW 43.88.140 - lapsing of appropriations
OFM RCW 43.88.160(1) — directs OFM to establish statewide accounting systems
and manual (SAAM)
State Treasurer RCW 43.88.160(5) — requirements for disbursement of public funds
All agencies RCW 43.88.260 — cash deficiencies prohibited
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Contract Responsible Existing Legal Frame Work
Administration Agency (Law, regulation or policy and its effect)
Function
Audit State Auditor RCW 43.09.055 - audits of entities with state contracts or grants when there is

reasonable cause to believe a misuse of state funds

State Auditor RCW 43.09.065 - audits of state entities with state contracts or grants, report
regarding criminal misuse of public moneys

State Auditor RCW 43.09.310 — post-audit of state agencies

State Auditor RCW 43.88.160(6) — audit of financial transactions and provisions for exceptions
to specific expenditures

State Auditor RCW 43.88.570 — audits of contracts for social services provided by
nongovernment entities receiving state funds

Other All agencies RCW 43.88.200 — agency financial transaction records deemed public records

All agencies RCW 43.88.205 - notice of agency contracts for federal funds

All agencies RCW 43.88.220 - allows federal requirements which are a condition to receipt
of federal funds to supersede Chapter 43.88 RCW provisions

All agencies RCW 43.88.290 - fiscal responsibilities of state officers and employees,
prohibitions relative to appropriations and expenditures

Attorney General RCW 43.88.300 - fiscal responsibilities of state officers and employees,
violations, civil penalties and forfeiture

Legislative Auditor, RCW 43.88.310 - fiscal responsibilities of state officers and employees, duties

Attorney General of legislative auditor, attorney general
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Appendix D: Issue Paper

TASK FORCE ON AGENCY VENDOR CONTRACTING PRACTICES
CONTRACT LEGAL REMEDIES AND/OR SANCTIONS

ISSUE

Should the Task Force on Agency Vendor Contracting Practices recommend contract legal
remedies and/or sanctions?

BACKGROUND

The House Sdlect Committee on Vendor Contracting initiated legidation in 1998 to study current
state contracting practices for socid services after concerns were raised of misuse of funds by
nonprofit entities. The legidation authorized the office of Financid Management (OFM) to
convene the nine-member Task Force on Agency Vendor Contracting Practices comprised of
two members representing contractors, two members with work experience as state employees,
and the remaining members knowledgeable and experienced with state agency contract practices.

The Task Force focused its work on the issues and problems deemed mogt critica with the
objective to offer workable, practica solutions that would reduce or prevent future problems.
They reviewed current state socid service contracting practices, researched contracting practices
in other states, conducted surveys, held focus groups and solicited input one-on-one from State
contractors, agency staff and other stakeholders that have hands on experience with state
contracts.

The Task Force discussed contract legal remedies and sanctions which could be imposed on
contractors and requested OFM staff to conduct further research. This Issue Paper summarizes
the research. Upon review, the Task Force determined not to make aformal recommendation
until an in-depth public policy andysis could be completed and interested parties could be given
an opportunity to comment. The Task Force then recommended that the issue be addressed by
the Interagency Qudity Improvement Team.

ANALYSIS

There are many models for progressive punitive damages in the country. The ate of
Washington aso has some program specific modds. The Washington modes typicaly ded with
Stuaions where alicenseis required or mandatory prequalification to bid. This paper will briefly
discuss the different modedls and the generd experience of the agencies or programs that use
them.
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Termination for default clauses are commonly used in Sate contracts. This provison dlowsthe
date to terminate a contract based upon the other party’s default. The state must demonstrate
that there has been amaterid breach in one or more of the terms or conditions of the contract.
By invoking the termination for default clause, the agency is generdly in apostionto dam
damages due to the other party’s breach of contract. Because DSHS serves avulnerable
population, DSHS has adightly different termination for default provison. DSHS s dause may
be invoked if DSHS has a reasonable basis to believe that the contractor has. 1) Failed to meet or
maintain any requirement for contracting with DSHS; 2) Failed to perform under any provison

of the contract; 3) Failed to ensure the hedlth or safety of any DSHS client for whom services are
being provided under the contract; 4) Violated any applicable law, regulation, rule, or ordinance;
and/or 5) Otherwise breached any provision or condition of the contract. Additionaly, DSHS
may withhold a sum of money from the find payment to the contractor in an amount that DSHS
determines necessary to protect DSHS againgt loss or additiond liability. Normaly an Assstant
Attorney Generd isinvolved in atermination for default.

The Department of Socid and Hedlth Services (DSHS) in its licensing requirements for adult
family homes has a progressive series of actions that can be employed when a provider has failed
to comply with the gpplicable requirements. The first step isto provide consultation and an
opportunity for the provider to take corrective action unless the violations poses a serious risk to
residents, are recurring or have been uncorrected. Another step is to impaose the requirements of
correcting the Situation within a reasonable time, training, and/or limits on the type of resdents
the provider may admit or serve. DSHS, which has statutory authority to assess civil pendlties,
can impose aivil fines. If the contractor does not pay the civil fines within a specified period of
time, DSHS can withhold an amount equd to the fine plusinteres, if any, from any contract
payment due to the provider. Asafind option, DSHS can aso proceed with an order to stop
placement in which the provider is prohibited from admitting any person until the deficiency is
corrected and the stop placement order is terminated. Additionally, the provider’s license can be
suspended or revoked. Daycare licensng and juvenile community facilitates licensang

regulations dso have Smilar types of actions available. The combination of these remedies has
been effective in these specific licenang Stuaions.

The Department of Generd Adminigtration, Office of State Procurement (OSP), isthe Sa€'s
central purchasing authority for purchased goods and services. OSP has the authority to remove
avendor from the bidderslist. This action has been used a few times over the years when the
vendor has repeated flagrant violations and has shown little or no desire to take corrective action.
Rather than remove a vendor from the list, the preferred method has been to make award
decisions based upon the criteria outlined in RCW 42.19.1911. This alows the agency to reject
bids based upon a number of factors impacting “supplier responsibility”, including previous
performance, previous or existing compliance with laws relating to the contract or services,
ability, capacity, skill, integrity, reputation, judgment, experience, and efficiency of the bidder.

In addition, OSP can invoke termination procedures or impose other remedies as outlined in the
contract.

The Office of Minority and Women's Business Enterprises has progressive remedies that can be

invoked when a person or entity does not comply with Chapter 39.19 RCW or with a contract
requirement established under that chapter. The actions are, withhold payment, terminate the
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contract, assessacivil pendty for each violation, sugpend or debar the contractor. Willful
repeated violations, exceeding asingle violation, may disqudify the contractor from further
participation in a state contract for a period of up to three years. The more severe pendties have
only been used in alimited number of situations where the agency and contractors could not
resolve the problems. However, the process has been effective in bringing contractors into
compliance short of suspension or debarment.

Under the Prevailing Wages on Public Works statute, 39.12 RCW, the Department of Labor and
Industries (L& I) and/or the awarding agency have certain remedies available. If the contractor

or subcontractor has not paid wages at the correct rate established in RCW 39.12.020, and a
finding to that effect has been made, such unpaid wages will congtitute alien againgt the bonds
and retainage of the contractor. For fasefilings or falure to file, acivil pendty can be imposed
and the contractor or subcontractor can be prevented from being avarded a contract until the fine
has been paid in full. If acontractor or subcontractor is found to have violated these provisons a
second time within afive year period, the contractor or subcontractor is not allowed to bid on
any public works contract for one year. Normaly the agency and the contractor settle the matter
with the contractor paying the difference in wages. In the few instances where the agency has

not been able to settle the matter, lengthy legd actions were involved, sometimes taking up to
three years to resolve.

The Department of Transportation (DOT) has very specific and detailed statutory authority to
suspend or revoke the prequalifications of a contractor. Contractors must be prequalified by
DOT before they are dlowed to bid on aDOT highway construction contract as detailed in RCW
47.28.070. DOT has the authority to suspend or revoke a contractor’ s qudifications to bid on a
contract, however this provison is not used very often. Staff believes careful prequdification
screening has reduced the need to invoke this provison. DOT, aso has Prime Contractor
Performance reports that have the standards and procedures for this report detailed in WAC 468-
12-150. Thisreport isan integrd part of the prequdification process. A less than sandard
overdl score on afind report can impact a contractor’ s ability to bid on future jobs. A lessthan
standard report would be reason to deny an increase in work class rating and/or maximum
bidding capacity. A higher than standard rating could make a contractor eligible for an increase

in the factor used to determine maximum bidding capacity and/or increased work classrating. A
below standard rating on successive projects could result in the contractor being placed ina
conditiond gatus. DOT daff believes that this report encourages contractorsto perform a a
higher level. This processis successful for this specific type of contract, probably due to the

well established congtruction industry standards and the specificity of the law.

In Forida, the Department of Children and Family Services, in its authorizing Statute,

specificaly defines the responghilities of the agency’s contracting practices. The Satute

provides that the department may alow areasonable period for the provider to correct
performance deficiencies. If performance deficiencies are not resolved to the satisfaction of the
department within the prescribed time, and if no extenuating circumstances can be documented
by the provider to the department’ s satisfaction, the department must cancel the contract with the
provider. The department may not enter into a new contract with that same provider for the
services for which the contract was previoudy canceled for a period of at least twerty-four
months after the date of cancdllation. Forida also has statutory provisons that govern a
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“Convicted Vendor Ligt”. No public entity is alowed to accept any bid from, award any contract
to, or transact any business in excess of a gatutory threshold amount with any person or effiliate
on the convicted vendor list for a period of thirty-six months from the date that person or affiliate
was placed on the convicted vendor ligt.

At least 18 states and numerous local governments have adopted a form of the American Bar
Association’s Modd Procurement Code. As part of the legal and contractua remedies section,
the modd provides for debarment and suspenson. Debarment prohibits the contractor from
being considered for an award of a contract for aperiod of three years. Suspensionisfor alesser
period of time, usudly three months. The causes for debarment or suspension tend to be very
seriousin nature. Examples of causes for debarment are: conviction of embezzlement, theft,
forgery, any other offense indicating alack of busnessintegrity or business honesty, mgor
violations of the ethics standards, debarment from another state or federa government, and
deliberate failure to perform in accordance with the contract or a recent record of a serious
falure to perform or serious unsatisfactory performance. This process can involve a substantiad
amount of legal work and time.

SUMMARY

There are many different punitive models. Some are specific to certain types of contracting
Stuations, but in generd there arefive options. They are:

Informal resolution by notifying the contractor of the noncompliance and giving the
contractor an opportunity to remedy the problem(s)

Termination of the contract for default

Civil fines

Suspension from being awarded a contract for a short period of time

Debarment from the contracting process for a specific period of time, typicaly three years.

Each step involves proper notification to the contractor, opportunity for the contractor to respond
to the dlegations except for Stuations where there is a serious hedlth or safety risk to an agency
client, issuance of adecison and right to gpped. Asthe severity of the punitive measure
increases, the amount of legd work and staff time involved aso increases. Congderation should
be given to the cost effectiveness of some of these remedies.

Proper contractor screening, well written contracts that clearly define the performance
expectations and regular monitoring will subgtantidly reduce the need for punitive remedies.
Consdering a contractor’s past performance, integrity, skill, ability, experience, reputation and
efficiency will reduce the number of contracts with problem contractors and encourage other
contractors to perform a a higher levd.

The Task Force took a proactive approach to the administration of socia service contracts.
Emphasis has been placed on preventing contract problems and working cooperatively with
contractors. Less emphasis was placed on the need to punish contractors after the period of
performance.
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The Task Force is recommending: 1) conduct of an in-depth policy analyss of the remedies
and/or sanctions with cogt factors considered; 2) opportunity for the public and affected State

agenciesto provide input and comment; and, 3) the interagency quality improvement team could
oversee this process.

Prepared by Kathy Kuriyama, OFM
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